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ASSOCIATION OF ATTORNEY- MEDIATORS
Presents its

Advanced Attorney-Mediator Training
and Annual Meeting
Friday, April 23, 2021

Live Online Webinar via Zoom
AGENDA
8:00 – 8:15 am

Coffee Talk

Welcome! Grab a cup of coffee and say hello to colleagues before the meeting begins. The Zoom
Meeting will open at 8:00am CT for anyone wanting to join.
Please ensure you are logged into the Zoom Meeting at 8:15am CT start. To comply with state
CLE requirements, attendance will be tracked accordingly.
8:15 - 8:30 am

Welcoming Remarks
Jimmy Lawson, AAM National President, Lakeland, TN
Allison Ellis, AAM Executive Director, Dallas, TX
Frank Neuner, AAM National President-elect, St. Louis, MO,
Moderator

8:30 - 9:30 am

Lessons I Have Learned
Brian Hewitt, Indianapolis, IN

All seasoned mediators know you never stop learning from the opportunity to mediate. This
presentation focuses on lessons learned over 30 years of mediating and crystallizes those lessons
into maxims by which to mediate.
(1.00 hour)
9:35 - 10:35 am

We hold these truths to be self-evident.... but are they?
Danielle L. Hargrove, San Antonio, TX
Misti H. Carter, College Station, TX

“Truth” and “Facts” are not always self-evident. This session addresses how the challenges of today’s
racial and political environment may influence stakeholders in mediation. As mediators we are “active
bystanders.” We look beyond positions to uncover underlying interests and the facts. We help parties
better understand one another and push them to critically evaluate their respective positions. But
what happens when we miss cues, don’t understand cultural references or a have a lack of historical
knowledge that can potentially impact the dynamics of a mediation, its outcomes and perceptions
about the process? This interactive program will provide insight on how to be an active bystander;
pick up on your unconscious leanings about the “facts” and “truth;” and how to be more
“transformative” in these difficult mediations. Our goal is to inspire you moving forward to ensure the
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mediation process collaboratively and authentically serves you and all parties.
(1.00 ethics hour/1.00 elimination of bias hour)
10:35 – 10:45 am

Break

10:45 - 11:45 am

Health Law ADR – What’s Working
Cecilia Morgan, Dallas, TX
Chris Sharp, Dallas, TX
Aaron Michelsohn, Dallas, TX

The healthcare sector is the fastest growing part of the U.S. economy. It represents 11% of American
workers, 24% of government spending and 26% of non-wage compensation. Healthcare ADR —
mediation, arbitration, peer review and administrative processes — has been primarily virtual since
the COVID pandemic.
A major healthcare ethical concern is the privacy and confidentiality of
patients’ care and medical records; HIPAA and electronic protected health information (PHI) are
statutorily mandated. We will address it from the ADR professional's viewpoint with two users of
health law ADR.
(1.00 hour, including 0.25 ethics hour)
11:55 - 12:55 pm Lunch Break
Please stay logged into the Zoom Meeting if you wish to join the Optional Marketing Session.
If you log out of the webinar, please be sure and log back on for the 1:00pm CT start. To comply with
state CLE requirements, afternoon attendance will be tracked via the platform’s attendance reporting.
11:55 – 12:55 pm Optional Marketing Session: Marketing Strategies that Really Work
Natalie Armstrong-Motin
Marketing Strategies that Really Work: There are five simple marketing activities that have proven
most effective. Mediators get hired when a prospective client knows about us and trusts us. We’ll
discuss how to best position yourself to be the sought-after mediator by using the five basic tenets of
trust-building - writing, speaking, training, networking and social media marketing.
(No CLE hours requested for marketing)
1:00 – 1:15 pm

AAM Annual Meeting
We will be welcoming in our new President and President-Elect. All are invited to
attend. (No CLE Credit)

1:15 – 2:15 pm

Ethics……Smethics……Why Shouldn’t I Do It This Way?
John DeGroote, Dallas, TX
John Shipp, Dallas, TX
Ross W. Stoddard, III, Irving (Las Colinas), TX

Ever had that nagging feeling that you were about to say or do, or ….. worse ….. that you had just
said or done, something that might cross the line of appropriate/ethical mediator behavior? Even
worse is when you have no thought that there is anything inappropriate or unethical in your action!
We’ll together explore a variety of potentially uncomfortable scenarios in which we find ourselves as
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mediators and Zoomediators, so that all of us are better attuned to know what to do or say when they
occur again ….. as inevitably they will!
(1.0 ethics hour)
2:20 – 3:20 pm

Herding the Cats in Large Multi-Party Disputes
Steve Nelson, Dallas, TX

Steve Nelson’s niche is the twenty plus party construction dispute, but he’s learned a few things along
the way he’d like to share about organizing, conducting, and helping parties settle any type of multiparty dispute.
(1.00 hour)
3:20 – 3:30 pm

Break

3:30 – 4:45 pm

“What Do You Do When This Happens?” – A Roundtable with the Pros
Courtenay Bass, Dallas, TX
Trey Bergman, Houston, TX
Michael Leech, Chicago, IL & Philadelphia, PA
Frank Neuner (Moderator), St. Louis, MO

Are you ever caught off guard in a mediation by a challenging development or tricky question? Or do
you find yourself repeatedly encountering the same pesky issue? In this interactive roundtable
discussion, you will get an opportunity to hear how our panel of seasoned mediators deals with
various thorny situations.
(1.25 CLE hours)
4:45 - 4:55 pm

Closing Remarks
Frank Neuner, AAM National President-elect, St. Louis, MO

5:00 - 6:00 pm

Virtual Happy Hour

Please join us for networking and recapping the day with mediator colleagues. The Zoom Meeting
will be open until 6:00pm CT.
Certificates of Attendance will be sent via email to each attendee after the seminar ends, and
where applicable, your attendance will be reported by AAM (course provider) to your state bar/CME
Boards.
Please complete an online evaluation form to provide an understanding of the benefit of
today’s seminar and help us continue to meet the needs of our Members. A link to the
evaluation form will be emailed to you in a post-event email. You may also click here to
access the online evaluation form: Spring 2021 Evaluation Form
MCLE Information:
For the most up-to-date MCLE information, please visit the AAM website by clicking here:
https://attorney-mediators.org/page-1813372
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Speakers and Panelists
Natalie Armstrong-Motin is the author of “The Essential Guide to Marketing Your ADR
Practice”. She is frequently invited to speak around the globe on the successful
marketing strategies of the resolution and legal industry. For more than 26 years she
has been the business and marketing consultant to many of the premier providers in the
ADR industry. Her company, Marketing Resolution (known formerly as Golden Media),
has designed and developed thousands of business strategies, websites, social media
platform engagement plans, and email campaigns for private practices, firms,
educational institutions, authors, organizations and associations around the world. Mrs.
Armstrong-Motin has received certificates in both Mediation and Arbitration from the
Institute of Conflict Management and International Mediation from both Tulane University School of Law and
Humboldt University School of Law in Berlin Germany. She has received nearly 150 hours in training in
numerous national and international mediation, arbitration and communication courses. She was Vice
President of the Southern California Mediation Association and Chair of the Membership Committee, a
member of the Board of the London Club. Mrs. Armstrong-Motin has served on the Board of the California
Dispute Resolution Council. For the American Bar Association’s Dispute Resolution Section she served as
Vice-Chair of Practice Development Committee and as the Co-Chair of the Standing Committee for Practice,
Business and Skills Development, Vice-Chair of Website Committee and International Membership Committee
member.
Courtenay Bass is a full-time mediator and a charter member of AAM. She has
conducted more than 5000 mediations. Courtenay was the 2004 recipient of AAM’s
Brutsché Award. She has been on the faculty of many mediator training programs in the
U.S. and in New Zealand and Buenos Aires, Argentina, including the ABA Institute on
Jury Persuasion, the faculty of the Texas College for Advanced Judicial Studies
(Mediation Program for Judiciary), and various Dallas Bar Association and National
Institute of Trial Advocacy mediation and ADR training programs. Courtenay also taught
mediation with both the American Academy of Attorney Mediators and the Attorney
Mediators Institute. She has been honored multiple times as a Texas Lawyer Super
Lawyer, as well as by D Magazine and Best Lawyers in America and multiple other organizations. She is a fulltime mediator with Gilbert Mediation Group in Dallas, TX.
Trey Bergman, J.D. has practiced complex commercial litigation since 1980 at all levels
of state and federal court, is Board Certified in Civil Trial law by the Texas Board of Legal
Specialization and has mediated and arbitrated more than $95 Billion in disputes since
1990. Trey is a past national president of the Association of Attorney-Mediators and a
Steve Brutsche’ Award recipient. Trey is a frequent speaker and author for the State Bar
of Texas, American Bar Association and numerous national and local bar associations
and organizations throughout Texas and the nation, has trained more than 5,000
attorneys, judges and law students to mediate and arbitrate throughout the United States,
Canada, England, Mexico, Samoa and Turkey and is a former adjunct professor at South
Texas College of Law and Pepperdine Law School teaching classes in mediation and
negotiation. Trey is a past Chair of the Texas State Bar ADR Section, and a past Chair of
the Texas State Bar MCLE Committee. As President of the Bergman ADR Group in Houston, Texas, Trey now
devotes his practice exclusively to serving as a mediator and arbitrator. Trey is a Fellow, Board member and
Tutor in the Chartered Institute of Arbitrators, a Fellow and Board member in the College of Commercial
Arbitrators, a panelist with ICDR and the American Arbitration Association, is AV-Preeminent rated by
Martindale-Hubbell, has been named “Texas Super Lawyer” by Texas Monthly Magazine every year since its
inception in 2003 and has been voted #1 Best Individual Mediator/Arbitrator in Houston by U.S. News-Best
Lawyers Survey. Trey is also a certified cave diver, licensed skydiver and licensed sailplane pilot.

Speakers and Panelists – Page 2 (continued from previous page)
Misti Hill Carter, J.D., Ph.D., is an Attorney-Mediator in College Station, Texas. Misti
focuses on family and guardianship mediations. She has completed advanced mediation
courses in family law, guardianship, and Child Protective Services. She is a Credentialed
Advanced Mediator by the Texas Mediator Credentialing Association (TMCA) and is a
member of the Brazos County Bar Association. Misti serves on the board of directors for
the Association of Attorney-Mediators (AAM) and the Coalition for Physician Enhancement
(CPE). Prior to opening her mediation practice, Misti taught courses on communication
practices and legal issues at the Texas A&M College of Medicine, where she remains on
faculty. Misti teaches “Relationship Centered Communication” techniques to practicing
physicians and healthcare providers. She also lectures on HIPAA, medical records keeping,
and medical malpractice. Misti began her legal career in Austin at a mid-sized, Texas firm. She represented
employers in non-subscriber litigation as well as general business litigation matters. She earned her law
degree from the University of Texas, where she first learned about mediation from the great Kim Kovach. Misti
earned both her B.B.A. in Accounting and her Ph.D. in Communication Studies from Texas A&M University.
John DeGroote serves as a mediator and arbitrator in complex business, technology,
and intellectual property matters involving parties and interests around the country and
beyond -- often before litigation is filed. Prior to establishing his current practice John
spent over 10 years at KPMG Consulting, later known as BearingPoint, Inc., a $3
billion technology consulting firm with over 15,000 employees worldwide, where he
served as Chief Litigation Counsel and, later, as BearingPoint’s Executive Vice
President and General Counsel. Since leaving BearingPoint John has been appointed
to serve as the neutral intermediary, outside board member, or trustee for companies
and situations requiring a trusted outside advisor around the country. Through these
engagements John has led the purchase of what is now nationally recognized coal supplier Contura Energy,
Inc., has managed the Hawker Beechcraft Dispute Settlement Fund for almost a decade, and managed
CONMEBOL USA, Inc., the US arm of the South American Football Confederation. Mr. DeGroote received his
mediation training from Pepperdine University's Straus Institute for Dispute Resolution in 2005, his J.D. from
the Duke University School of Law in 1990, and his B.A. from Mississippi State University in 1986. John is a
past chair of the State Bar of Texas' ADR Section and the Dallas Bar Association's ADR Section. He lives in
Dallas with his wife and three boys.
Danielle L. Hargrove is a USAF veteran with over 29 years of experience as an
attorney advising in all aspects of labor and employment law, corporate
compliance, and business disputes. She has a full-time neutral practice as a
mediator and arbitrator. She is also retained to facilitate workplace investigations
and provide professional coaching and consultation, particularly involving matters of
diversity, leadership and matters of public policy. She is on the neutral rosters of
the American Arbitration Association (“AAA”), Federal Mediation and Conciliation
Service (“FMCS”), FINRA (securities matters), and the National Mediation Board (“NMB”). She serves on
several Regular and Expedited USPS and APWU panels; for the Regional Texas and Oklahoma Arbitration
panels for the Internal Revenue Service and the NTEU; and between the NTEU and US Customs and Border
Protection. Ms. Hargrove also serves on the Dallas Area Rapid Transit Trial Board as a Hearing Examiner.
Danielle is an AAM Board member and Secretary and adjunct faculty at the Texas A&M School of Law. She
received her B.S. in Engineering Mechanics from the US Air Force Academy and J.D. from the University of
Texas School of Law.
Brian Hewitt is the founder and owner of Hewitt Law & Mediation LLC. The
firm focuses on probate, trust and commercial litigation, estate planning and
closely held business representation. Brian has also served as a mediator for
over 30 years and has conducted over 1,000 will and trust mediations. He
has spoken about dispute resolution to Bar and Mediator Associations across
the United States.
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Michael Leech is a full-time attorney-mediator and arbitrator. Mike is a past AAM
President and recipient of AAM’s Steve Brutsche’ Award. He
has
conducted
hundreds of civil case mediations involving employment and commercial
disputes. He has offices in in Philadelphia and in Chicago, where he practiced in
employment law and commercial litigation for over 30 years and was a partner at
Hinshaw & Culbertson. Mike co-authored the legal treatise Holloway & Leech,
Employment Termination: Rights & Remedies (BNA 1985; 2d ed. 1992; Supp. 2002).
He’s a distinguished fellow in the International Academy of Mediators and a fellow of
the College of Labor & Employment Lawyers. He is a member of the American Law
Institute. Mike received his B.A. (1973) and J.D. (1976) from the University of Virginia.
Aaron Michelsohn is a Senior Attorney in the Dallas office of Texas-based Thompson,
Coe, Cousins & Irons, LLP. He handles a wide range of corporate and commercial
litigation including in the healthcare space. He represents Texas healthcare entities in
various “business divorce” negotiations and patient “balance billing” class action claims.
He defends assorted facilities against wrongful death and survival claims. Aaron also
represents physicians in licensure matters before the Texas Medical Board and disputes
with hospital systems over revocation of admitting privileges. He has advised clients on
Anti-Kickback Statute and Stark Law compliance issues regarding physician hiring
practices and in formation of testing laboratories. Since the COVID-19 pandemic took
hold, Aaron has become a staunch proponent of using virtual platforms to continue
progressing his clients’ cases forward via court appearances, ADR proceedings,
depositions, and more. Outside of litigation, Aaron gives continuing legal education presentations on a variety
of corporate and commercial legal matters, and he regularly provides research for and authors articles on legal
topics that interest him.
Cecilia Morgan, a Texas attorney since 1977, has been a mediator and arbitrator with
JAMS since 1994. She completed the American Health Lawyers Association (“AHLA”)
Peer Review Officer Training. Cecilia has gained extensive healthcare experience in a
wide range of healthcare matters including negotiation of Medicare/Medicaid liens, medical
malpractice, medical practice divorces, HIPAA and with the constantly developing health
information technology including HCFA, ERISA and CPT codes. Most recently, she
mediated a FLSA employee dispute over nurses’ lunchroom rights. As the wife of an MD
and the mother of a veterinarian, Cecilia is well-versed in the scientific language and
mentality of the medical professional. Since the onset of the COVID pandemic, Cecilia has
become proficient at virtual alternative dispute resolution processes. She is a member of
the Health Law Sections of the Dallas Bar Association, the State Bar of Texas and the American Bar
Association as well as an ADR provider for the AHLA and has been named as a Best Lawyer by Best Lawyers
in America (in Arbitration and/or Mediation Category) 2008 – 2021. Cecilia is the 2019 recipient of the AAM
Steve Brutsché Award. Cecilia is a frequent speaker at healthcare seminars and an author of healthcarerelated articles. Cecilia may be contacted at cmorgan@jamsadr.com and 214-850-6433 (cell).
Steve Nelson has practiced law since 1976, twenty years in a large Dallas law firm,
five years with a large Austin based construction company, and the last 20 years as
Executive Vice President and Senior Director, Surety Claims for aFortune 500
insurance company. He has worked mediation into the insurance company’s business
plan and spends two thirds of his time mediating disputes that have nothing to do with
his employer. He is the Past Chair of the Construction Law Sections of the Dallas and
Austin Bar Associations, and the Construction Law Section of the State Bar of Texas.
He is a Fellow of the American College of Construction Lawyers, a Fellow of the Center
for Public Policy Dispute Resolution at the University of Texas, a Distinguished Fellow
of the International Academy of Mediators, a Distinguished Credentialed Mediator by the Texas Mediator
Credentialing Association, Past-Chairman of the Central Texas Chapter of the Association of AttorneyMediators, and an Adjunct Professor at the University of Texas at Austin School of Civil Engineering, where he
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has taught a graduate course in construction industry dispute avoidance and resolution since 1999. Steve and
his wife, Betsy, live in Dallas, Texas.
Frank Neuner has a full-time mediation practice based in St. Louis, Missouri. He
mediates cases in St. Louis and around the country (in-person and remotely). Frank
has mediated a wide range of disputes, including workplace conflicts, businessrelated disputes, securities cases, tort claims, insurance disputes, civil rights
controversies, and other types of cases. He has a wealth of experience mediating
not only bilateral disputes, but multi-party cases, class actions and collective actions
as well. Prior to opening his independent mediation practice, Frank served as St.
Louis Office Managing Partner for an AmLaw 200 law firm. His experience over
nearly twenty-five years as a business litigator and employment law practitioner allow
him to provide valuable insights to parties in mediation. Frank is currently the President-Elect of the national
Association of Attorney-Mediators, and he serves as President of the St. Louis Chapter. Frank is also a
member of the National Academy of Distinguished Neutrals. Frank received his undergraduate degree from
the University of Notre Dame, graduating magna cum laude with a B.B.A. in Finance, and he received his J.D.
from the University of Michigan Law School, graduating magna cum laude with Order of the Coif honors.
Christopher Sharp is a partner of Sharp & Cobos, L.L.P. He has practiced law for more
than 40 years. His practice began in the areas of real estate law, business law and civil
litigation. In 1988 he began practicing health law on which he has focused his practice
since 1988. Mr. Sharp has extensive experience representing physicians in Texas
Medical Board matters, SOAH proceedings, and in peer review proceedings in hospitals
all over Texas. Mr. Sharp’s practice experience also includes formation of corporate
entities, formation of clinical practice and investment entities, physician-hospital
organizations, wills, trusts and estate probates, business litigation, and real estate law.
He also serves as outside counsel to various provider entities. His broad experience is
available to the firm and its clients for both regulatory and disciplinary matters as well as
operational corporate/business issues.
John Shipp has over 21 years of experience as a mediator focusing on the resolution
of complex disputes. In 2013, he opened his full-time dispute resolution practice and
serves as a mediator, arbitrator, and settlement counsel. Prior to that time, John was
a partner at a litigation boutique in Dallas. He has practiced in the areas of business
and commercial litigation and has worked as a transactional lawyer performing real
estate, commercial leasing, and general corporate work. He has served as outside
general counsel for several of his clients, advising them on litigation, employment,
regulatory, and transactional matters, and all aspects of risk management and dispute
resolution.
Ross W. Stoddard, III is an attorney-mediator with a full-time mediation practice for 30+
years, with an office in Irving (Las Colinas), Texas. Since 1989, he has conducted a
bunch of civil and probate mediations. Ross also had the opportunity to serve as faculty
for the Effective Negotiations (12 yrs) and Global Business Environments (4 yrs)
courses in the SMU Executive MBA Program, and for several dozen mediation training
programs offered through various bar/ADR associations. He authored the chapter on
the use of ADR in tort disputes in The Litigator’s Handbook, published by the ABA
Section of Litigation. Ross was a founding director and officer of AAM and the American
Academy of Attorney-Mediators, Inc., and served on the Council of the State Bar of TX
ADR Section. Prior to becoming a mediator, his experience as a lawyer was in a broad
range of negotiations, disputes and transactions, primarily in commercial matters. Ross
earned a JD from the U. of TX School of Law in ’75 and a BBA from Southern Methodist U. in ‘72. He served
in the USAF JAG Corps for four years after law school.
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HOUSEKEEPING ITEMS
ATTENDANCE TRACKING AND INTERACTIVITY METHODS
To comply with state CLE/CME requirements, attendance will be tracked based on webinar
attendance timestamps. Interactivity methods such as breakout sessions, polling, Q&A and chat will
be implemented to ensure audience engagement and comply with live online CLE/CME course
requirements.
Verification Prompts will be given throughout the day. Please write down prompts as you see
them appear on-screen or hear them spoken. If verification prompts are required in your state,
please report all prompts on the Record of Attendance Sign-In Form to receive attendance credit.
A few of the Speakers will utilize polling to engage with the audience during their presentations.
Polling may be within the Zoom platform or using the Poll Everywhere technology. Please participate
so that the session may be interactive.
Please select “Side by Side: Speaker View” for the best viewing
experience during the session. This allows you to see the keynote
speakers on the main screen.
RECORD OF ATTENDANCE
You will need to complete a Record of Attendance Sign-In Form in order to receive credit for
attending. You may access the form here: Record of Attendance Sign-In Form. A link to the form will
also be included in the email sent before the seminar, and also shared via chat during the webinar. In
case you have difficulty completing the form online, a copy of the form is included in this packet. You
are welcome to print, fill out the form and scan/email back to AAM at aam@attorney-mediators.org.
EVALUATION FORM
Please complete an online evaluation form to provide an understanding of the benefit of today’s
seminar and help us continue to meet the needs of our Members. A link to the evaluation form will be
emailed to you in a post-event email. You may also click here to access the online evaluation form:
Spring 2021 CLE Evaluation Form Should you wish to take notes throughout the day, a copy of the
evaluation form is included in this packet. You are welcome to print, take notes and scan/email back
to AAM at aam@attorney-mediators.org.
CERTIFICATES OF ATTENDANCE
Certificates of Attendance will be sent via email to each attendee after the seminar ends, and where
applicable, your attendance will be reported by AAM (course provider) to your state bar/CME Boards.
For CLE/CME self-reporting documentation not provided in the course materials, please email
aam@attorney-mediators.org with your specific request.
QUESTIONS?
Email Allison Ellis, Executive Director, at aam@attorney-mediators.org or call the AAM Office at 972669-8101 or 1-800-280-1368.
Thank you for attending our Advanced Attorney-Mediator Training and CLE Seminar!
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Lessons I Have Learned
Brian Hewitt, Indianapolis, IN
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Brian C. Hewitt, Esq. Hewitt Law & Mediation, LLC, 255 N. Alabama Street,
Suite 300, Indianapolis, IN 46204 bhewitt@hewittlm.com

Give Credit When Credit is Due.
Nuance When It is Not.
It is easy for a mediator to get hyper-focused on settlement and to push the process as quickly as possible,
simply because we want the case to settle. Remember to slow down and acknowledge the productive effort
of parties who are genuinely engaged in the process. Thank them for their efforts. Thank them along the
way for specific considerations, concessions and well-reasoned proposals.

On the other hand, when parties are not being helpful, take the time to nuance your comments with those
parties. Try to win them over with nuance instead of hitting them on the head with a sledgehammer.

2

The Settlement is the Parties’ Settlement, not
the Mediator’s. The Parties Have to Take
Ownership of the Settlement.
If we are mediating with the passion we should be, it is easy to become
discouraged when we feel a mediation slipping away. It is even easier to
feel responsible for the failure of the parties to reach an accord.
Remember, our job is to do our best, not give up, and provide measured,
well-reasoned input. If we have done that and dispute resolution does not
occur, don’t be too hard on yourself. Sometimes the parties need reminded
this is their settlement and they have to take ownership of it.

3

Charities Can Be Less Than Charitable
With all due respect to the many charities and not-for-profits that do wonderful things, I
have had the opportunity to work with charities in many business, will and trust mediations.
Almost without exception, the representatives of the charities, be they board members
assigned to a settlement committee, or in-house counsel for large national charities, are
particularly difficult and inflexible.
Charities tend to be driven by two misimpressions. First, they confuse legality with
morality. Because their missions tend to be driven by a socially accepted form of morality, they
believe that being named as a party to a suit is immoral as well as illegal. Of course, neither is
true. Morality lies in the eyes of the beholder. Different “ethically moral” positions can be
taken, but be adverse. As we know, parties often conflate morality, ethics and legality.
Morality rarely overlaps with legality. Charities need reminded of this early and often.
Second, charities believe their reputation will be harmed and their donor base will be
compromised if they settle a dispute. Their justification for this position is that if donors
become aware their gifts may not be fully realized because a charity buckles in the face of
litigation, it could dampen donor trust. What charities don’t realize is the vast majority of
their donors are unaware of a single piece of litigation involving a charitable gift. They give
too much credit to donors and whether they would even know the litigation exists.
Third, charities need to be asked how donors would feel if they don’t compromise and
engage in litigation and lose an entire gift. At the end of the day, while many charities do good
work, they can only do that work if they make prudent business decisions. The representatives
of the charity need to be reminded they ultimately have to make a sound business decision in
order to maximize the net benefit of a litigated gift.

4

Know Your Audience and Work the Crowd


I have spoken often about specific personality traits that drive behavior in mediation. I would be
happy to provide that paper to anyone. Feel free to email me.



In short, you need to engage what I call a personality driven approach (“PDA”) to mediation.
Identify key personality characteristics that drive behavior in mediation, understand the audience,
take them as they are, and use their central personality traits to motivate productive behavior. It
may seem disingenuous for us to be different people to different parties. There is nothing
disingenuous about changing how you interact with parties to make them feel more comfortable.
The more comfortable they feel, the less threatened they will feel by the process, and by you, and
the more able they will be to participate productively and objectively.



The four steps to PDA to mediation are:


Step One: Spend the first session or two identifying the specific personality trait of every
participant (stay tuned);



Step Two: Build rapport by tailoring your interaction with each participant to a specific
personality trait. This rapport building is personality trait specific;



Step Three: Identify what that participant needs, psychologically, not financially. The
personality trait drives the dollar amount a participant will settle for, not the other way
around;



Step Four: Acquire an offer that gives each participant what he or she needs, psychologically.
5

A Little Drama Can Go a Long Way



The Time Out:


Sometimes despite our best efforts and exercise of herculean effort, a party just won’t
listen, will continue to interrupt, and refuses to participate in any helpful way. If all less
drastic approaches have failed, sometimes a party has to be put in “time out” to get their
attention. That requires the mediator to be firm and to ask a party and their counsel to
take a break to discuss whether they have a goal to settle and to invite the mediator back
into the process when they have evaluated and revised their approach to the process. In a
similar vane, some parties tend to make repeated ridiculous and inflammatory offers. We
all know that ridiculous offers open almost every mediation. Despite the fact we would all
like to avoid that, it is part of the process. However, when some progress has been made
and a party wants to go significantly backwards or make an absurd offer late in the day,
don’t be afraid to say “I am not going to take that offer in there, because if I do we are
going to lose all the momentum we have and I don’t want to do that to you”. Sometimes
this comment needs to be made to counsel who may be driving the party to make
unreasonable offers.
6

Push Pause for Success


Let’s face it, we have mediated a lot of cases and those cases tend to fall into patterns, as do
the participants. It is easy for us to identify a game plan and know what has to be done to
settle a case. Sometimes, however, we, as mediators, need to push pause for success. We
need to step out of the caucus rooms, take five or 10 minutes, review where the case has
come and where it is going and consider different approaches. Don’t get locked into your own
game plan.

7

If the Case Doesn’t Seem Ripe for
Mediation, it isn’t Ripe for Mediation

As neutrals, we want parties to take advantage of mediations and resolve
disputes as soon and as inexpensively as possible. There’s nothing wrong
with that goal. Some cases that have few facts and little history can be
mediated very early, with little to no discovery. Most cases, however, need
some discovery and exchange of evidence so the parties feel educated
enough to make meaningful concessions. Without a sufficient amount of
education, the parties simply won’t feel compelled to make concessions.
If you have a feeling a pre-suit or early-suit mediation is premature,
schedule a conference call with counsel to discuss what information should
be exchanged before a pre-suit or early litigation mediation. If early into
mediation you realize the parties simply don’t have a sufficient amount of
information and are attempting to conduct discovery at an early
mediation, discovery they will then have to review, suggest the mediation
be continued and agree on a schedule for the exchange of discovery.

8

Phrases to Live (and act) by:


“I like to give a little as I take a little”. When a party is struggling to make another offer and has
run out of energy, they may be experiencing analysis paralysis. They may also get fussy and claim
they have given up far more than their opponent. Such parties are usually overcomplicating the
process. Telling them “Don’t think about what your opponent is getting, think about what you’re
keeping. Right now, you’re simply making an offer to get an offer and every time you get another
offer, you get closer to settlement.”



“Work on structure first”. Every settlement requires two things. First, the parties have to agree
on the structure of the settlement. What are the components, the building blocks, that are
essential to settlement? Many mediations offer different options for settlement. This is particularly
true in large dollar mediations that involved structured settlements, complicated business
mediations, complicated tax mediations and will and trust mediations that involve numerous parties
and various forms of assets. It is critical to discuss and agree on the structure of settlement first.
Don’t focus on the dollar values or asset values until you can agree on a structure. If you try to
focus on dollars and assets first, you will end up wasting half the day and, ultimately, end up
working on the structure before any meaningful progress will be made.



I explain it like this: Get on the same interstate; then get off at the same exit. Until we agree
on a structure for the settlement (the building blocks that are necessary to settle), you will be
speaking Italian and they will be speaking French. We first have to start talking the same language
and then we can roll up our sleeves and really get to work. Another way to put this phrase is that
“until we agree on the same structure, the same building blocks for settlement, we are on parallel
interstates that will never intercept”. We first have to be driving on the same interstate in the
same direction; that is the structure. We then need to get off at the same exit; that is the
settlement.
9

When Do I Use my
Negotiating Capital?


Every party has a limited amount of negotiating capital to spend. Parties
and, with shocking frequency, their counsel, don’t understand the pace at
which negotiating capital should be spent. That capital is finite. In more
mediations than not, I find that neither a party, nor her counsel, have an
effective appreciation for when to push the accelerator and when to hit the
brake. Parties and counsel often spend negotiating capital too fast or too
slow. They also suffer from the misbelief that that capital should be spent at
a level pace over the course of a mediation period. I am convinced, and I am
sure you are too from raw experience, that making larger moves can result in
a better result several moves later if the timing of a larger move is carefully
considered. A good mediator will take that move and make the most of it in
the opposing caucus room. By the same token, there are times when a “get
their attention” small move is appropriate. That timing should also be
carefully considered.
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Believe it or not, some Parties
Lie – What do I do?


One thing we have become very good at as mediators is judging
character. It doesn’t take us long to know when a party is lying to us.
There is no profit in calling a party out when you know they are lying.
Obviously, to do so would destroy your credibility. That does not mean,
however, that lies should be ignored. In many cases, there are
documents that prove whether a statement is true. When you hear
something you believe to be a lie, don’t state it as such in any room.
Simply share the comment with opposing parties and ask them if they
have any documents to respond to that comment.
If they have
documents proving the lie, innocently return to the declarant’s caucus
room and simply inform them the opposing party has asked you to share
that document with them. I have found an exposed lie often redirects
the dialogue between a party and the mediator. If you simply let the lie
stand, there will be more to follow and the parties will think they have
beaten the mediator at his own game. That is not helpful.
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Be Smart, Be Patient When It
Matters Most; Boil the Frog Slowly


If you are like me, you are more patient in your capacity as mediator than you are
in most other things you do. That said, no mediator has an endless amount of
patience. When you feel yourself becoming frustrated, take a minute by yourself,
think about something else for 5 minutes or so, get a beverage (unfortunately, I
don’t mean an adult beverage), and realize your patience at that moment is
critical.
If a party detects your impatience, their impatience will grow
exponentially. Tell them the mediation process is like boiling a frog. If you throw a
frog into hot water, the frog will jump out. If you throw the frog into cold water
and slowly increase the heat, it will be too late before the frog realizes its
dilemma. That boiled frog is settlement.
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Trust Me, Adding Significant Legal
Provisions to the Settlement List Late
in a Mediation is a Bad Idea.


I can’t tell you how many times I think I have mediated a settlement and I
do a final laundry list of items that have been discussed for hours only to
hear from counsel, “Oh, by the way, we need to include . . . “. That is when
the additional and significant provisions that somebody wants to include in a
settlement start to be expressed, for the first time. It is a horrible idea. It
can derail a settlement or, at a minimum, delay it by several hours. The
other room feels betrayed because items are being inserted at the last
minute. It makes the mediator look bad because a party might assume the
mediator forgot to mention these items. The solution is to try and
anticipate items that might come up at the last minute. Ask the parties
about them and tell them they need to be included early in the dialogue
when the structure of the mediation is being discussed. Examples of such
last minute catastrophes include indemnifications, releasing non-parties,
releasing attorneys from potential malpractice claims that are separate from
the mediation, mortgages and other security interests, and lists of tangible
personal property that have disappeared or need to change hands.
13

Don’t Fixate on Arguing Over Who is in
Charge. Fixate on Why it Matters.


In various kinds of mediations, we will often encounter arguments over who has
authority to do what and who is to have such authority going forward.
Arguments over trustees, powers of attorney, officers and directors of entities,
and guardians abound. It is easy to get into a tug of war over polarized
candidates for positions of authority. Sometimes, if you peel back a couple more
layers of the onion, the issue isn’t so much who is in charge, it is what they are
in charge of. For example, I recently spent two days arguing about who an
individual trustee had to be to serve with a corporate trustee on which the
parties had agreed. We appeared to be at a dead end and then I asked what I
should have asked on day one, “Why does it matter who the individual trustee
is?” It turned out that it mattered because one side of the family wanted to
make sure the individual trustee would not sell certain parcels of real estate
that had sentimental and recreational significance to some of the family
members. When I discussed that issue with all the parties, everyone agreed
those parcels would not be sold and the need to have an individual trustee
disappeared altogether.

14

Don’t Fixate on Where We
Were or Where We Are, Fixate
on Where We Are Going.


Particularly after several hours of mediation, parties often get stuck. They can’t
seem to find their way forward. They get stuck as they are fixated on prior
offers and paralyzed in making additional offers. Every offer should have a
purpose and every offer should be part of a plan. Getting parties to focus on the
purpose and the plan equips them to look ahead and not dwell on the past.

15

Sometimes When You Ask
Which Side Someone is on,
it Depends on Which Day
(or hour) it is.


In multi-room mediations, parties often will align.
Don’t let those initial alignments fool you.
Sometimes those allies are short-lived. Look for
opportunities to leverage different groups of
people against other groups of people in order to
break log jams and make progress. Sometimes
when somebody realizes the weakness of a
perceived ally, it will motivate them to make
more concessions in order to reinforce an alliance.
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Use Math, Not Argument,
Whenever Possible


Whenever you can explain a suggested strategy
or proposal through simple mathematics, the
need to engage in needless debate decreases
dramatically.
Math is more objective.
Be
aware, however, that parties and their counsel
often make mathematical mistakes. Mediators
argue about whether it is the mediator’s job to
correct math errors. Sometimes, merely saying
“Are you sure about that math?” “Do you want
to check those numbers again just to be sure?”
avoids a party making an offer and later figuring
out the offer was based on false math. That
scenario usually sets the dialogue back.
17

You are Wasting Your Time and
Money if You Don’t Come to
Mediation with Appraisals and
Valuations.


So many business and family disputes are based on
valuation disagreements.
Parties come up with
outlandish positions about what assets are worth and
then insist on negotiating on the basis of those
outlandish positions. When the facts suggest that
objective valuation and appraisal information is
critical, urge the parties to come equipped with
professional valuations and appraisals or, at a
minimum, some third party resource to support their
valuation positions. I consult with a trusted CPA
valuation expert who also holds investment advisor
credentials as a sounding board during mediations to
challenge the validity of valuation and appraisal
positions. Being able to refer to a third party
resource whose only purpose is to provide input to
the mediator can only lend credibility to the
dialogue.
18

DON’T THINK ABOUT GIVING IN;
THINK ABOUT GETTING OUT!
There is no better goal than getting out of the mess! Can the
finality and separation and its impact on health and wellbeing really be valued?

19

How Does That Help You
Reach Your Life Goals?
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DLH ADR Solutions PLLC

Hill Carter Mediation

GETTING TO
KNOW
YOU/YOURSELF
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POLL ANYWHERE
Participate Online:
www.PollEv.com/associationo195
Text: ASSOCIATIONO195
to this number 37607
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Understand
• Understand how unconscious bias can
influence the mediator and the
mediation process
Define
• Ethical obligations as attorneys and
mediators

Session
Objectives

Practice
• Practice identifying implicit bias and
transformative mediation techniques to
overcome such bias
5

6

POSSIBLE
CATEGORIES
OF IMPLICIT
BIAS
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■

Mitigating
Implicit Bias

Some strategies for reducing implicit bias:
–

Become aware of your biases (e.g., take
several IATs)

–

Try to understand the perspective of
others

–

Have meaningful interactions with people
who are different

–

Monitor the information you take in (e.g.,
are you watching TV shows that reinforce
stereotypes or don’t question perceived
truths?)

■

Because we can have “illusions of
remembering,” we should take notes during
meetings/interviews (e.g., judges, jurors, and
attorneys should take notes during
trials/hearings)

■

Pay attention to what is said, not how you
heard it or interpreted it.

8

IMPLICIT ASSOCIAITON TESTS (IAT)
WWW.IMPLICIT.HARVARD.EDU

9

MODEL
RULES

10

Standard II: Impartiality

A.

ABA Model
Standards of
Conduct for
Mediators
(2005)

A mediator shall decline a mediation if the
mediator cannot conduct it in an impartial
manner. Impartiality means freedom from
favoritism, bias or prejudice.

B. A mediator shall conduct a mediation in an
impartial manner and avoid conduct that
gives the appearance of partiality.
1. A mediator should not act with
partiality or prejudice based on any
participant’s personal characteristics,
background, values and beliefs, or
performance at a mediation, or any
other reason.
…
C. If at any time a mediator is unable to
conduct a mediation in an impartial
manner, the mediator shall withdraw.
11

Maintaining The Integrity of The Profession

ABA Model
Rules of
Professional
Conduct;
Rule 8.4

It is professional misconduct for a lawyer to:
(g) engage in conduct that the lawyer knows
or reasonably should know is harassment
or discrimination on the basis of race, sex,
religion, national origin, ethnicity, disability,
age, sexual orientation, gender identity,
marital status or socioeconomic status in
conduct related to the practice of law. This
paragraph does not limit the ability of a
lawyer to accept, decline or withdraw from a
representation in accordance with Rule
1.16. This paragraph does not preclude
legitimate advice or advocacy consistent
with these Rules.

12

ABA Model
Rules of
Professional
Conduct

“A lawyer, as a member of the
legal profession, is a
representative of clients, an
officer of the legal system and
a public citizen having special
responsibility for the quality of
justice.” [Preamble, (1)]

13

Rule 4.5.3: Impartiality

Proposed
Model Rule
for the
Lawyer as
Third-Party
Neutral
(from CPR)

(a) A lawyer who serves as a third-party neutral
shall be impartial with respect to the issues
and the parties in the matter.
1)

A lawyer who serves as a third-party
neutral shall conduct all proceedings
in an impartial, unbiased and
evenhanded manner, treating all
parties with fairness and respect...

(b) A lawyer who serves as a third-party neutral
shall:
1)

Disclose to the parties all
circumstances, reasonably known to
the lawyer, why the lawyer might not
be able to be impartial. These
circumstances include:…(iii) any other
source of bias or prejudice concerning
a person or institution which is likely
to affect impartiality or which might
reasonably create an appearance of
partiality or bias…
14

MORE
QUESTIONS
15

Active
Bystander

“Active bystanders see
something bad happen
and make discreet choices
to respond to the
concerning behavior...”
https://www.nytimes.com/2020/10/29
/smarter-living/how-to-be-an-activebystander-when-you-see-casualracism.html

16

Two-pronged goal:

Transformative
Mediation

■ Empowerment: restoring
the individual’s sense of
their own agency
■ Recognition: individuals
having empathy for
others
Bush, R. & Folger, J., The Promise of
Mediation: The Transformative
Approach to Conflict (2005).
17

EXERCISES

18

SUGGESTIONS
19

Danielle L. Hargrove
dlh@hargroveadr.com
Misti H. Carter
misti@hillcartermediation.com
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We hold these truths to be self-evident…but are they?
(Non-Exhaustive Resource List)
Books
Blink: The Power of Thinking Without Thinking, Malcolm Gladwell
White Fragility, Robin DiAngelo
Caste: The Origins of our Discontent, Isabel Wilkerson
The Warmth of Other Suns, Isabel Wilkerson
Mindfulness at Work: How to avoid stress, achieve more and enjoy life!, Stephen McKenzie
Thinking, Fast and Slow, Daniel Kahneman
Links
Hidden Injustice: Bias on the Bench
https://vimeo.com/165006635
How to Outsmart Your Unconscious Bias
https://www.youtube.com/watch?v=GP-cqFLS8Q4
Unconscious Bias Exercise from Diversity Consultant Scott Horton
https://www.youtube.com/watch?v=i_52T8ufdZM
The Kirwan Institute for the Study of Race and Ethnicity
https://kirwaninstitute.osu.edu
More information for session scenarios:
• https://nameshouts.com
• https://www.fastcompany.com/90533252/why-this-workplace-microaggression-doesmore-harm-than-you-realize
• https://medium.com/@msalihodge/mispronouncing-your-non-white-students-namesis-a-racist-act-567dc33a8bdf
Ethics/Standards of Conduct
ABA Model Rules of Professional Conduct - Preamble
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of
_professional_conduct/model_rules_of_professional_conduct_preamble_scope/
ABA Model Standards of Conduct
https://www.mediate.com/articles/model_standards_of_conflict.cfm#LinkTarget_391
ABA Model Rule 8.4(g): Working to Eliminate Bias, Discrimination and Harassment in the
Practice of Law
https://www.americanbar.org/groups/construction_industry/publications/under_construction/
2019/spring/model-rule-8-4/
CPR: Proposed New Model Rule of Professional Conduct
Rule 4.5: The Lawyer as Third-Party Neutral
https://www.cpradr.org/resource-center/protocols-guidelines/ethics-codes/model-rule-forthe-lawyer-as-third-party-neutral
Podcasts
Code Switch from NPR
Danielle L. Hargrove (dlh@hargroveadr.com)

Misti H. Carter (misti@hillcartermediation.com)
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We hold these truths to be self-evident…but are they?
(Breakout Room Scenarios)
Scenario #1: What’s your name?
Her full name is Madhumita (pronounced “ma-doo-me-tha”) Mallick. While her name was
a source of pride, part of her identity, and represented her heritage, it was also a source of
anxiety, embarrassment, and shame. In the third grade, her teacher couldn’t pronounce
Mita (the shortened version of her name) and thought it would be fun to call her “Pita”. In
college, her calculus professor called her “Mahu” and resisted being corrected. Her college
career counselor coached her to change her name on her résumé. “No one can pronounce
this. You won’t get callbacks.” At her first corporate job, there was a manager who called
her “Mohammed,” simply because he could. She left her position after six months.
Scenario #2: You’re a neutral mediator?
Mediator M regularly engages on social media posts with others, typically non-lawyers,
regarding matters of race, discrimination and bias. Based on public responses he receives
online, others perceive him as dismissive and condescending. He generally does not decry
discrimination or injustice; however, he is consistently argumentative, denounces the
notion of systemic racism, and refuses to say or acknowledge “Black Lives Matter.” His
comments do not reflect that he is self-aware of any explicit and/or unconscious biases he
may have. Counsel for Plaintiff A, an African American male, had recently agreed to retain
Mediator M for a discrimination matter; however, in preparation for the mediation, he ran
across some of Mediator M’s comments on social media. Counsel for Plaintiff A does not
feel that this mediator is “neutral” or objective and has declined to move forward with this
mediator. He feels Mediator M should not serve as a mediator in such matters because he
obviously is not neutral.
Scenario #3: So help me God!
A group of four arbitrators are discussing their practices in swearing in witnesses at their
hearings. Three of the four arbitrators stated that they always included, “So help me God”
at the end. In fact, Arbitrator A went on to state that she believes the witness is more
credible when they say the words, “So help me God.”
Scenario #4: Told to Leave
Two 16-year-old Latina American girls have just been dropped off by their parents at a
fast-food establishment. While waiting for their food, the police arrive for a disturbance
call outside the building. The officers come inside and tell everyone to leave. Some patrons
leave and some do not leave. The girls say they are waiting for their food and it should be
ready shortly. The fast-food worker confirms. One officer replies angrily, “I don’t give a
f*ck! When I say move, you move!” and immediately approaches the girls and order them
to “stand up.” The girls hesitate to stand up, not understanding why they can’t wait for the
food they paid for. Because they hesitated, they are immediately grabbed, handcuffed and
arrested. The parents of one of the girls has filed a complaint and you are the mediator.
Danielle L. Hargrove (dlh@hargroveadr.com)

Misti H. Carter (misti@hillcartermediation.com)
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Health Law ADR – What’s Working
Virtual ADR

• Variety of Platforms
• Some Tech Savvy is Required
• Into the Future

Health Law ADR – What’s Working
ADR in Health Law

• Administrative
• Traditional Litigation
• Peer Review (e.g., Texas Health and Safety Code Sec. 241.101)

Virtual Health Law ADR – What’s Working
Health Law Privacy in ADR

• HIPAA (EHR, PHI)
• Compliance
• Training
• Interaction with other Health Privacy Laws
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Practical Considerations

What mediators need to know about Health Law ADR

Virtual Health Law ADR – What’s Working
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JAMS ADR Neutral
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Virtual Health Law ADR – What’s Working?
By Cecilia H. Morgan and Aaron B. Michelsohn
Healthcare is the fastest expanding sector of our economy, and healthcare costs account for
a quarter of government spending. COVID-19 has been a disruptive force in the industry. However,
alternative dispute resolution processes are alive and well in the Health Law space. Most
proceedings have gone virtual in an effort to maintain proper security and social distance.
ADR professionals have used virtual meeting technologies to conduct proceedings for
years. Arbitration witnesses testified by live video feed from across the country; individuals
attended mediations via videoconference platforms from across Texas; and administrative
proceedings were conducted at least partially remotely from all over the state. Likewise, healthcare
professionals have used global virtual communications platforms in the name of public health for
decades. The healthcare industry in the US has also been electronic-only by mandate for years.
Healthcare, Health Law, and ADR professionals were already well-suited to the contemporary
virtual-first work environment.
In the wake of the pandemic, virtual meeting technologies like ZOOM, Webex, Microsoft
Teams, and numerous teleconferencing platforms have allowed most Health Law practitioners and
neutrals to continue moving their clients’ matters towards resolution. Regardless of the platform,
the claims, or the proceeding, ADR will continue to thrive in Health Law as long as neutrals are
prepared and proper decisionmakers are strategically available to reasonably resolve disputes.
Virtual Security and Confidentiality are Working
Early in the mid-2020 transition to a virtual-first paradigm, meeting platforms struggled to
safely build out their digital infrastructures to meet increasing user demand. This led to some high
profile and well-publicized security scares. Practitioners and neutrals had well-founded concerns
about information security and confidentiality in conducting proceedings involving protected
health information (“PHI”). As the new reality set in and all major platforms instituted welladministered security measures, those concerns have largely subsided.
Practitioners know, however, that all communications and information sharing platforms
are susceptible to security breaches. Health Law practitioners and neutrals handle PHI regularly
and take pains to remain HIPAA complaint. Those compliance duties extend to the exchange and
use of any PHI in ADR proceedings. To stave off potentially costly HIPAA violations, best
practices by all parties should include transferring confidential and sensitive documents and files
to and from each other and neutrals only via secure, password-protected means.
Virtual Proceedings are Working
Most ADR professionals in the Texas market use ZOOM for virtual mediations. Health
Law-related administrative bodies in Texas use a number of platforms to conduct business. Peer
reviews are conducted via ZOOM, while the Texas Medical Board uses Microsoft Teams. The
Texas Board of Dental Examiners originally continued to require in-person appearances but has

since begun to offer virtual options. “Balance billing” ADR before the Texas Department of
Insurance is conducted solely via written submission with teleconferencing only when necessary.
Federally, the DEA is resolving matters using Webex.
Anecdotally among neutrals, resolution rates using these virtual platforms have not
dropped significantly across the Health Law sector compared to in-person pre-pandemic rates.
Regardless of the platform, practitioners and neutrals have continued resolving disputes for their
clients during the pandemic.
Working Virtually
The shift to virtual-first presents new considerations for Health Law practitioners and
neutrals. Foremost is that virtual ADR and similar proceedings are here to stay. Neutrals and
practitioners must stay up-to-date with and practiced in multiple platforms because of the diversity
of software in use. The legal community has not coalesced around a single program, so we will
need a working knowledge of multiple platforms. For those unwilling or unable to invest the time
into adapting for the sake of their practices, it is imperative to have a technically proficient assistant
at hand to administrate your virtual appearances. A lack of knowledge in the technical aspects of
platform usage may hinder efficient resolution of your clients’ matters.
Neutrals have reported a discernible rise in executive-level management participating in
virtual ADR. The perceived inconvenience of in-person participation is significantly lower for
virtual attendance. With the time and money previously spent on travel to a proceeding not a
hindrance, there is little excuse for their non-participation. These high-level decisionmakers
participating from an early stage in the ADR process means neutrals have been able to settle
matters more quickly and cost-effectively.
As vaccine rates rise and participants begin to feel more comfortable with in-person
contact, we may see an increase in hybrid-style ADR proceedings with some participants in situ
and others joining remotely. Anticipate an increase in mediations and arbitrations of malpractice
claims in long term care facilities and in False Claims Act actions against medical practices after
CARES Act/Paycheck Protection Program audits. ADR in such matters will continue to be
conducted to a large degree via virtual platforms. They are safer, they are more cost-effective, and
they work.
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HEALTH CARE TERMS
Selected Parties, Acronyms and Terms
I.

Parties

Below are some of the many parties, whether individuals or corporate entities, you will encounter
in Health Law matters:
Ambulatory Surgical Centers
Billing Companies
Clinical Nurse Specialists
Community-Wide Health Information Systems
Compliance Officers
Compounding Pharmacies
Coders
Concierges
Directors of Nurses (DONs)
Doctors
Health Information Officers
Hospital Administrators
Hospital-Based Physicians
Hospital Systems
Hospitals
Insurance Companies
Integrated Delivery Systems
Lab Technicians
Medical Technicians
Nuclear Medicine Lab Technician
Nurse Anesthetists
Nurse Practitioners (NPs)
Nurses
Occupational Therapists
Pharmacists
Pharmacy Technicians
Physical Therapists
Physician Hospital Organizations
Physician’s Assistants (PAs)
Risk Managers
Social Workers
Transcription Companies
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II.

Acronyms:

Some of the many acronyms you will inevitably encounter in Health Law matters are included
below:
AHLA (American Health Law Association) “Leading health law to excellence, the
American Health Law Association is the nation’s largest, nonpartisan, 501(c)(3)
educational organization devoted to legal issues in the health care field with nearly
13,000 members.” Their goal is to educate and connect the health law community.
Source: americanhealthlaw.org.
AMA (American Medical Association) “The AMA is a powerful ally in patient care, giving
strength to physician voices in courts and legislative bodies across the nation. The
AMA is dedicated to driving medicine toward a more equitable future, removing
obstacles that interfere with patient care and confronting the nation’s greatest
public health crises.” Source: ama-assn.org.
CMI (Center for Medicare and Medicaid Innovation) “The CMS Innovation Center with
CMS supports the development and testing of innovative health care payment and
service delivery models. . . . [with a] growing portfolio testing various payment and
service delivery modules that aim to achieve better care for patients, better health
for our communities, and lower costs through improvement for our health care
system.” Source: cms.gov.
CMS (Centers for Medicare & Medicaid Services, previously known as Health Care
Finance Administration) Part of the Department of Health and Human Services,
this program houses Medicare and Medicaid which were born of the bill signed
into law on July 30, 1965. Source: cms.gov.
DEA (U.S. Drug Enforcement Administration) It is the mission of the DEA to enforce U.S.
controlled substances laws and regulations and bring to justice violators of the
laws and regulations. A practicing physician must have DEA authorization to
prescribe a controlled substance (one that is controlled by the government because
of the danger of addiction or abuse). Source: dea.gov.
EMTALA (Emergency Medical Treatment and Active Labor Act) This is an act of the
U.S. Congress passed in 1986 to ensure public access to emergency services
regardless of their ability to pay. Specifically, Medicare-participating hospitals
that offer emergency services are obligated to provide a medical screening
examination (MSE) when requested to do so by a patient with an emergency
medical condition (EMC) regardless of that patient’s ability to pay. Those hospitals
are further obligated to provide stabilization for patients with EMCs or to
implement appropriate transfer of the patient if the hospital is unable to stabilize
or treat the patient. Source: cms.gov.
ERISA (Employee Retirement Income Security Act of 1974) “. . . ERISA is a federal law
that sets minimum standards for most voluntarily established retirement and health
plans in private industry to provide protection for individuals in these plans. ERISA
requires plans to provide participants with plan information including important
information about plan features and funding; provides fiduciary responsibilities for
those who manage and control plan assets; requires plans to establish a grievance
and appeals process for participants to get benefits from their plans; and gives
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participants the right to sue for benefits and breaches of fiduciary duty.” Source:
dol.gov.
FMLA (Family & Medical Leave Act) “The FMLA entitles eligible employees of covered
employers to take unpaid, job-protected leave for specified family and medical
reasons with continuation of group health insurance coverage under the same
terms and conditions as if the employee had not taken leave.” Source: dol.gov.
GINA (Genetic Information Non-discrimination Act of 2008) GINA will protect
Americans against discrimination based on their genetic information in the arenas
of health insurance and employment. Source: genome.gov.
HCFA (Health Care Finance Administration) Part of the US Department of Health and
Human Services, HCFA is responsible for administering Medicare and Medicaid.
Source: medicinenet.com.
HCQIA (The Health Care Quality Improvement Act of 1986; 42 USC 11101 (1986)) The
HCQIA was passed by Congress in 1986 to extend immunity to qualifying good
faith peer review of physicians and dentists (excluding other health care
professionals) and to create the National Practitioner Data Bank (NPDB). The
HCQIA sets standards for determining good faith peer review”. Source: namss.org.
HIPAA (Health Insurance Portability and Accountability Act of 1996) HIPAA required
the development of regulations, commonly known as the Privacy Rule and the
Security Rule, that protect the privacy and security of certain health information.
The Privacy Rule establishes national standards for the protection of certain health
information while the Security Rule establishes a national set of security standards
for protecting certain health information in electronic form. Source: hhs.gov.
HMO (Health Maintenance Organizations) An HMO is a type of health insurance plan that
generally limits coverage to services provided by contractually bound health care
professionals, generally does not cover out-of-network care (except in cases of
emergency) and might require you to reside or work in its service area. Source:
healthcare.gov.
MSSP (Medicare Shared Savings Program) The MSSP is intended to achieve better health
both for the individual and the general population, while lowering costs by offering
providers and suppliers the opportunity to create an Accountable Care
Organization (ACO). The MSSP is a voluntary program that promotes
accountability for the patient population, coordinates services for Medicare feefor-service (FFS) beneficiaries and encourages investment in high quality and
efficient service. Source: cms.gov.
NPDB (National Practitioner Data Bank) A clearinghouse for disciplinary action that
facilitates the reporting of matters that are significant to governmental payers and
private health plans when making contracting decisions.
OIG (Office of the Inspector General) The OIG investigates complaints under the Federal
False Claims Act. Source: fcc.gov.
PHI (Protected Healthcare Information) That which is protected by HIPAA, whether
electronic, written, or oral. Source hhs.gov.
PPACA (Patient Protection and Affordable Care Act) This is the first part of the health
care reform law enacted on March 23, 2010, that was later amended by the Health
Care and Education Reconciliation Act on March 30, 2010. The final version is
commonly known as the “Affordable Care Act” or “Obamacare”. It provides rights
and protections intended to make health care more fair, affordable and
understandable.
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PPO (Preferred Provider Organization) A PPO is a type of health plan that contracts with
health care providers, including hospitals and physicians, to create a network of
participating providers. The insured pays less out of pocket when seeking care from
in-network providers. Using providers out-of-network results in additional cost to
the insured. Source: healthcare.gov.
TITLE VII (Title VII of the Civil Rights Act of 1964) Title VII prohibits employment
discrimination based on race, color, religion, sex, and national origin and was
amended to provide for the recovery of compensatory and punitive damages in
cases of intentional violations. Source: eeoc.gov.
USERRA (Uniformed Services Employment and Reemployment Rights Act) A federal
statute that protects servicemembers’ and veterans’ civilian employment rights.
Among other things, under certain conditions, USERRA requires employers to put
individuals back to work in their civilian jobs after military service. Source:
www.justice.gov.
III.

Terms:
Accountable Care Organization: ACOs are groups of health care providers voluntarily
uniting to give coordinated high-quality care to their Medicare patients. Source:
cms.gov.
Anti-Kickback Statute (42 USC § 1320a-7b(b)) Prohibits the offering of any value to
induce or reward referrals and the violation of which carries civil and criminal
penalties. Because the Anti-Kickback language is broad,
Clean and unclean claims, prompt payment: A clean claim is a complete claim or
itemized bill that doesn’t require any additional information to be processed. An
unclean claim is an incomplete claim that is missing information or that has been
suspended in order to obtain more information from the provider. Prompt payment
is a series of state laws which provide for the prompt payment of physicians’ clean
bills
within
60-90
days
of
posting.
Source:
medicarepaymentandreimbursement.com.
Interstate Medical Licensure Compact: “The sole purpose of the Compact is to provide
an additional, expedited, pathway to licensure for physicians with exemplary
practice histories.” Participation in the Compact is voluntary. A qualified
physician from a Compact state is eligible for licensure in any other Compact state,
carrying with it the responsibility of the physician for obeying all laws and rules of
the state. Source: imlcc.org.
Insurance Claw-backs: “One of the more significant provisions in a hospital/physician
employment agreement is the treatment of ‘clawbacks’, or recoupment of moneys
paid by an insurance company. Typically, there will be two agreements, one
between the physician and insurance companies, which existed prior to the
contemplated hospital employment. The second will be between the hospital and
the various insurance companies. These two agreements will always call for a
clawback in the event payments need to be reversed for some reason such as
medical necessity, or a coding discrepancy.” Source: physicianspractice.com.
Managed Care: This is a health care delivery system that is organized to manage cost,
utilization and quality through contracted arrangements between agencies and
managed care organizations. Source: Medicaid.gov.
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The Match®: (NRMP - National Resident Matching Program) The NRMP or The Match®
is a private, non-profit organization that is committed to providing an accurate,
objective, orderly and fair mechanism for matching applicant’s preferences for
U.S. residency positions with the preferences of residency program directors.
Source: nrmp.org.
Meaningful Use: Meaningful use or meaningful manner, as it pertains to the exchange of
electronic health records (EHR) throughout the US health care delivery system,
means that the EHR technologically connect in a manner that improves the quality,
safety and efficiency of health care. Source: cdc.gov
Medicaid: This is a public health insurance program that provides health care coverage,
including doctor visits, hospital stays, long-term care, etc., to low-income patients.
Source: Investopedia.com
Medically Underserved: Medically underserved areas/populations are those designated
by Health Resources & Services Administration (HRSA) as having inadequate
health care providers coupled with poverty and a high rate of infant mortality or
elderly population. Source: data.hrsa.gov.
Medical Malpractice: Medical malpractice occurs when a health care professional or
hospital causes injury to a patient through a negligent act or omission. Medical
negligence may be found only when the four D elements -- are duty, dereliction,
direct causation and damages – are proven. Source: moorelaw.com
Medicare: Medicare, the federal health insurance program for people who are aged 65 or
older, is also available for certain younger, disabled people and for people with
end-stage renal disease requiring dialysis or a transplant. Source: medicare.gov
Mobile Services: A rapidly expanding field, mobile health (mhealth) is a means of
providing health care support, delivery and intervention via mobile technology.
Source: innovatemedtec.com
National Practitioner’s Data Bank: The NPDB is a web-based data bank, i.e., a
repository of information organized to facilitate information retrieval and
processing, or storehouse of information on medical malpractice payments and
certain adverse actions related to health care providers and suppliers. Source:
npdb.gov.
On-Call Coverage: “In addition to being on call for the emergency department, call
coverage agreements routinely require physicians to be on-call for in-patient
consults and to provide continued care for any patients they admit through the
emergency department.” Source: ncbi.nlm.nih.gov
Pay for Performance: Also known as “value-based purchasing”, this is a payment model
that offers performance-based financial incentives.
Payor/Payee: Payor (or payer) is the person/entity paying a claim, that claim being paid
to the payee, the recipient/entity of the payment. Source: quora.com
Peer Review - Privilege and Immunity; Physician Credentialing; Staff Privileges: Medical
peer review or clinical peer review is the evaluative performance process
conducted by health care professionals for health care professionals, the purpose
being to improve the safety and quality of care for patients. The records produced
as a result of the review process are privileged from discovery and the reviewing
peers are granted immunity from litigation under HCQIA. Physician credentialing
generally refers to the process and criteria applicable to a physician pertaining to
his performance within a health care organization. Staff privileges or admitting
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privileges are the rights that a health care professional has as a member of a
hospital’s medical staff. Source: medical-dictionary.thefreedictionary.com
Risk Management: This is the assessment and removal, if necessary, or control of hazard
to patients, health care institutions and their employees. Source: medicaldictionary.thefreedictionary.com
Safe Harbors: Designated for various payment and business practices that were potential
violations of the Anti-Kickback law. Source: hhs.gov.
Standard of Care: This is a medical or psychological treatment guideline specifying
appropriate treatment based on scientific evidence and collaboration between
medical professionals.
Stark Law: (42 USC § 1395) A set of federal laws that prohibits physician self-referral
and specifically a referral by a physician of a Medicare or Medicaid patient to an
entity when the physician has a financial relationship with that entity and
additionally prohibits that entity from submitting Medicare claims resulting from a
prohibited referral. Violations of the Stark Law carried civil penalties.
Superbills and batching: A superbill as used by health care providers is an itemized list
of all the services provided to a patient and will contain additional information
such as CPT codes, ICD-10 codes and the referring doctor. Superbills may be
grouped into transaction sets or batches before submission. Source: carecloud.com
Telemedicine: This is the practice of using technology to deliver care to a remote patient.
Source: aafp.org
Virtual Care: Virtual care is a term including all the ways that health care providers
interact remotely with their patients. Source: intouchhealth.com.
IV.

Current Trends – COVID Terms
CARES Act: “The CARES Act provides fast and direct economic assistance for American
workers and families, small businesses, and preserves jobs for American
industries.” Source: home.treasury.gov.
COVID-19: The Coronavirus is a disease that was identified in Wuhan, China, and has
now spread throughout the globe. Source: cdc.gov.
Family First Coronavirus Response Act: This is a package of provisions intended to
provide
emergency
support
during
the
pandemic.
Source:
lawandtheworkplace.com.
Herd Immunity: Herd Immunity is attained when a large portion of a community becomes
immune to a disease which makes the spread of that disease unlikely resulting in
protection for the whole community. Source: mayoclinic.org.
Personal Protective Equipment: masks, shields, caps, gowns, gloves, booties, etc.
designed to protect the wearer’s body from injury or infection.
Positivity Rate: Positivity rate refers to the percentage of people who test positive for the
virus out of those who have been tested. Source: cnn.com.
PPP: The Paycheck Protection Program is an incentive loan for small businesses to keep
their workers employed. Source: sba.gov.
Pre-Symptomatic: This relates to the early stage of a disease before all the symptoms
have developed, making an accurate diagnosis not possible. Source:
Wiktionary.org.
Symptomatic: Those signs and conditions serving as a sign of a disease. Source: merriamwebster.com.
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GROOMING FOR ZOOMING!
A Mediation Preparation Checklist
•

Mediation is here to stay. Virtual mediation is here to stay. In-person mediation is here to stay. Hybrid
mediation, which includes Zoomies and Roomies, is here to stay.

•

Mediation is:
1. an integral part of the current judicial (courts) and extra-judicial process (arbitrations) for
resolution in the United States;
2. a facilitated negotiation;
3. conducted confidentially, socially distanced and securely to be successful; virtual (“Zoom”)
breakout rooms are private, secure and safe.

•

Stages of mediation:
1. Select a mediator who listens, has integrity, ethics, believability and credibility.
2. Select administration.
3. Cooperate and coordinate with administrator/mediator to schedule a mutually acceptable date.
4. Plan mediation day in prehearing call with mediator.
5. File prehearing statement with mediator; share with client; consider sharing with other side or
mark as “confidential”.
6. Be at mediation site online (Zoom Room) on time.
7. Get comfortable in your Zoom Room; expect mediator to visit and pledge to good faith effort.
8. Attend a “meet and greet” session with all participants and repledge good faith.
9. Educate; tell your story either in joint session or in private session/caucus.
10. Evaluate your risk.
11. Negotiate.
12. Collaborate with other side to get deal.
13. Close the deal.
14. Celebrate!

•

To the advocate:
1. Prepare your clients for mediation; remind them that you have their best interests at heart.
2. Participate in the prehearing call and encourage your clients to participate as well.
3. Practice Zoom with your client.
4. File your mediation statement early enough that the mediator can read it prior to the mediation.
5. Clear your calendar to devote the entire day to the mediation. Arrange your schedule to avoid
interruptions (e.g., partners, associates, pets, children, spouses, significant others) and to
accommodate flight schedules.
6. Bring a settlement document and produce it early afternoon for consideration.
7. It saves time when you attend and speak in a “meet and greet”.
8. The mediator will pop in and out of rooms like a genie.
9. Mediation advocacy is different than advocacy in the courthouse or in arbitration.
10. Be creative and allow the mediator to be creative.
11. By mid-afternoon, understand the risk analysis.
12. Don’t “poo poo” a good idea just because the other side suggested it.
13. Be prepared to stay until the mediator calls it quits or, better still, make a deal!
14. Be prepared for a second mediation at an appropriate time.
15. If impasse happens, walk away with something – especially your own dignity and credibility.
16. Never leave a mediation without a term sheet or mediator’s proposal.
17. Make a deal. A good deal is sustainable.
18. Most people want to keep their resolution confidential.

•

What to tell your clients by way of preparation:
1. Listen to your own attorney who hears the mediator’s perspective of the other side and the
choices for resolution. The attorney may have a perspective that includes an understanding of
the law and especially the judicial arbitral systems.
2. Level with your own counsel.
3. Be prepared with appropriate authority to make an informed decision or be prepared to call
“home” for more authority.
4. Remember there are two sides to every story and there might be a third or fourth . . . . A jury
in the box decides for you; at mediation, you decide. Listen: just because you see it one way,
it might not be the way the other people see it.
5. Just like Goldilocks and the Three Bears, it’s got to be just right. Be prepared to tell your story
to the mediator. Remember the mediator only knows what the parties tell her (and her own
experience). If you don’t tell her, she can’t coach you to parcel out your jewels in a logical,
consistent manner and get results.

•

There are etiquettes for everyone particular to Zoom mediations:
1. Make sure devices are charged and stay charged.
2. Have more than one device available.
3. Have a good camera and look at it; it’s best to have a camera and microphone for each person.
4. Dress appropriately.
5. Only one Zoomie can speak at a time.
6. Remember to “unmute” yourself when talking and, otherwise, “mute” yourself.
7. Ask for “help”! There is an “ask for help” button.
8. Don’t push the “leave” button.
9. Avoid your inner rebellion; know how to mute your hot mic.
10. Prepare for Zoom fatigue: take breaks and have lunch!

•

Negotiation Rules:
1. Negotiation is a process; patience is a virtue. LISTEN!
2. Negotiations usually start in the insults range.
3. Remember your negotiation advocacy is geared to persuading the other side.
4. The simplest rule of negotiation is to separate the people from the problem – be hard on the
problem/claim and respectful of the people.
5. Don’t record the mediation; it’s confidential.
6. Communicate in a cooperative manner. Humor is often a catalyst for change.
7. Remember relationships matter.
8. Don’t let emotion/ego prevent a good deal.
9. Think positive, be flexible and drink plenty of water!
10. In an emergency, take your own pulse first.
11. Empathy is not defeatist; consider the value of apology.
12. You can’t always get what you want but you get what you need.
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Mediating the Multi-Party Dispute
The tips in this paper apply to almost any dispute, of any kind, with multiple
parties. I will use multi-party construction defect litigation as example, primarily
because it is the one with which I am most familiar. Construction defect cases
tend to be high dollar, multi-party, insurance driven, fact intensive, paper driven,
and expensive.1 They are also case management nightmares and harder to get
to mediation than other cases. Yet, they tend to be settled, usually at mediation,
at just about the same rate as other cases. Indeed, a higher percentage may
settle at mediation than of other cases, simply because the alternative…trial or
arbitration…is so unpredictable, unmanageable, and expensive.
In thirty five years of mediating construction disputes, I’ve seen some trends.
Parties and counsel tend to be less prepared these days. Maybe they know that
there is such a high chance of settlement that they don’t need to prepare.
Insurance companies have become more reluctant to offer any meaningful sums
unless they know it will settle the case….so just passing the hat to increase the
1
While I have never personally observed anything other than well prepared claims, urged by highly skilled
plaintiffs’ lawyers anxious to achieve justice for those unable to pay for it, being defended by highly skilled
insurance defense professionals intent on a prompt, economical, and fair resolution of the dispute, and all
only after a thorough independent investigation of the unique facts of each case and regardless of available
insurance coverages, other more cynical mediators have told me it works sort of like this:

A plaintiff, usually a school district, condo or homeowners association, whose architect has already
been deemed free of any blame, primarily because it had only $34,000 in a wasting E&O policy
left, and who might or might not have put in new landscaping two years after substantial completion
that put torrents of water on the footprint of the building, and who has deferred all maintenance for
eight years, sues fifteen parties for $13 million, but really for the same $200,000, the only actually
insured property damage, many times over, in hopes that each of the fifteen will pay mutliples of
that $200,000, for that one bit of damage that they might or might not have caused, in order to
avoid going to trial with the other fourteen. There is only one expert report in existence. It was done
in 1992 and gets a new cover and accompanying power point for each case. The content is always
the same. The flashing was put in wrong. The mason didn’t leave weep holes open. Someone
forgot to put in a control joint, and the windows were installed backwards. No roof has ever kept out
water. In thousands of years of construction history, nobody is still quite certain when and where to
use a vapor barrier. Occasionally, the foundation cracks because the geotechnical testing
company, whose number of test holes was reduced by value engineering from a recommended
eighty bores to only three, missed a seam of very expansive clay. In the early 90’s, these were
called “mold cases,” but the mold organism cannot exist without three things: water, a food source,
and insurance. With mold exclusions common in modern insurance policies, the mold died and they
are now just called “water intrusion cases.” These cases take a long time to settle because the
fifteen defense lawyers have kids in college and children getting married and get accustomed to
billing other clients and reading the sports page while the other fourteen lawyers ask questions at
the deposition of the poor weep hole installer guy who has no insurance. The cases are apparently
never resolved by motions for summary judgment before mediation, even though everyone has a
limitation defense and is convinced their client’s indemnity agreement doesn’t meet the “express
negligence” test, but everyone in attendance reports that they are “aggressively poised” to file a
case-dispositive motion if the case does not settle at mediation. They don’t expect to be in the case
much longer, but are there in “good faith,” and might have a little ”gap closer” money if the mediator
needs it at the end of the day.
Am I biased toward either the plaintiffs or the defendants in these cases? Heck no! It’s easy to make fun of
both of them! And if you can’t laugh about some of these cases, you will go crazy.
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pot doesn’t work like it used to. We have more attorneys who have received
formal training in negotiation and mediation in law school, but who also have less
experience with courtroom practice and thus, less ability to advise clients of the
likelihood of an outcome if settlement is not reached. The rats have gotten
smarter going through the mediation maze. All of my fellow construction mediator
acquaintances around the country agree that these cases have gotten harder to
settle.
What follows are some observations and suggestions on a variety of issues.
Some you will discard out of hand. Others you may find valuable. If I impart one
good idea, I’ll be happy, and hope you will be too.
Mediator or Mediators?
Of course, the first part of this answer is…the parties should choose “mediators
from the highly qualified independent attorney-mediators who meet qualifications
and ethical standards which meet or exceed state or federal requirements for
mediators,” to wit: members of AAM.
Some cases can benefit from co-mediators. I’ve done that with increasing
frequency. With 15 or 20 parties sitting around on the day of mediation, waiting to
visit with the mediator, it speeds things up and keeps the parties from thinking
they have been forgotten. I have one bit of advice to parties on the subject of comediators. Let the chosen mediator suggest the process and pick the second
mediator. Shotgun marriages of co-mediators, because warring factions could
not decide on one, often do not work. In some cases, the co-mediator may be a
specialist in some aspect of the case…insurance coverage, a non-lawyer familiar
with the defects at hand, or a scheduling expert. The cost of a mediator is
usually insignificant in the relative scheme of most multi-party disputes. Doubling
the cost still doesn’t become significant in most multi-party cases.
Sometimes, I can’t sell the notion of another qualified mediator on the case.
Maybe it’s fee senstivitiy. Maybe it’s my own realization that it will be more
difficult to collaborate than just do it myself. What I’ve never had pushback on is
an “assistant” or an “observer” to help me herd the cats in large multi-party
mediations. I teach a course at the University of Texas on Dispute Resolution in
the Construction Industry. I often have those students observe. I’m often
surprised at how much the students pick up and how much they hear that I didn’t
because I was talking. In any multi-party mediation there are some smaller
players who don’t necessarily need or want to visit with me. They just want to
extend an offer and are looking for someone to send a message to me with a
number. Having someone, anyone, who can run back and forth between rooms,
or use the co-host feature on Zoom to admit people or move them around can be
of immense help.
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How many days?
Scheduling a one-day mediation for 25 parties in a complex case doesn’t scare
me at all. If it can be settled, it will be settled in one day, or things will get put in
motion to get it settled without everyone having to be assembled together, inperson or virtually, again. Scheduling a two day mediation does scare me. All
too often, day two is filled with undoing buyer’s remorse. Sometimes, busy
lawyers and adjusters announce that they can’t make day one, but will be there
on day two…missing all of the good stuff on day one.
I don’t mind setting aside two days for a mediation, so that we can have the
flexibility to go over to a second day, but I always refer to it as “one day
mediation with a backup day to tie up loose ends” and admonish the parties that
we will not be returning for day two unless we are getting close to a resolution.
Very often, day one reveals that a lot of folks haven’t evaluated their risks, don’t
have proper reserves in place, need to go back and visit with adjusters, coverage
counsel, or personal counsel or just need to re-evaluate their cases with a little
breathing room. That usually can’t happen overnight. Rather than come back for
day two, the parties are better to schedule the resumption a month later. With
virtual mediation, I have found that we frequently adjourn early but more easily
schedule a follow up session in the near term that would have been the case
when we were meeting in person.
If there are simply too many parties to imagine getting around to them all in one
day, consider adding a co-mediator to help make the rounds.
My Advice to Multiple Parties - Don’t Make the Mediator Play Authority Cop
Everyone knows what it takes to settle cases…decision-makers front and center
to consider the issues that come up in a day of mediation, as they come up.
There are certainly some attorneys who have so much respect from their clients
that the attorneys come prepared with all of the authority they will ever need.
There are also clients who simply cannot easily travel, but Zoom and virtual
mediation ought to have made that excuse a thing of the past by now. I try not to
have a hard and fast rule about who must show up, unless the court orders
everyone to show up. I certainly prefer decision makers to be physically or
virtually present, and not “on call.” For some reason, this topic takes up an
inordinate amount of pre-mediation energy. Some folks don’t want to show up
unless the other side brings the right person. Some like to leave decision makers
at home to slow the process. Some like to not bring the perceived right players
just to aggravate the other side. It is really quite amusing to watch. Here is my
advice to the parties on the subject:
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•

If another party thinks you don’t have the right person in attendance, it
may impact what they will offer or accept. Take the excuse away and get
your person there, whether you think or know you need them or not.

•

Participation by telephone is so 2010’ish.

•

If there is someone who others believe should be there, but who simply
cannot be there, disarm their notions that the person is staying away to
thwart the process by having the absent person communicate directly with
the mediator in advance of the mediation. It can be very effective when I
am able to say, “I spoke to the adjuster myself last week. He cannot be
here today, but I was able to determine that he does, indeed, understand
the issues, that his counsel has kept them up to date, etc…and I have
discussed a range of settlement with them that suggests that the adjuster
is fully engaged.

•

Increasingly these days, Additional Insurance coverage issues are coming
up in these large construction defects cases. Let’s say your client is only
liable for maybe $100,000 of the $3,000,000 it is probably going to take to
settle the case, but is one of five parties whose additional insurance
coverage is in dispute. The additional insured has spent $1,000,000 in
defense costs and the additional insured’s carrier is looking for the five
additional insurers to share in that cost. In many jurisdictions, that is paid
by the head, not by exposure, such that you are starting out with a
$200,000 exposure on top of the $100,000 exposure. Yes, I know you
defense counsel and primary adjusters aren’t ethically supposed to get
involved in that…that you don’t know anything about those issues, etc.
etc. Well, if your obligation is to zealously represent your client and
protect its interests, you’d better be doing what you can to get that
additional insurance adjuster or coverage counsel front and center or on
standby for the mediation.

•

I continue to be appalled at the number of insureds who show up without
personal counsel or coverage counsel, thinking that defense counsel are
going to take care of those issues for them. Suggesting to your
insured/client that they bring personal counsel may not make you a hero
with the carrier, but it is the right thing to do.
The Opening Session

What Defense Counsel says: “We’ve been dealing with this for three years. I
think everyone knows the issues. Beside, my guy can’t be in the same room with
the plaintiff. We’ve all talked and believe we should go straight to caucuses.”
What the Mediator Hears: “I’ve been reading the sports page at most of the
depositions, because my guy is a bit player. I don’t have a power point and don’t
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want to be embarrassed by having to show that I don’t have much of a command
of the facts.”
We’re going to have an opening session of some kind in my mediations. In a
construction defect case, the norm has been to allow the plaintiff to do their dog
and pony show of defects, water, bad construction, etc., and then to have,
perhaps, one or two spokesman respond on behalf of all defendants. If the
contractors and design professionals want to beat each other up, that can be
done in their own opening session without the plaintiff present.
I’ve seen very few Power Point presentations or Expert presentations that made
a dramatic impact on outcome. There are certainly times when they educate, but
they tend to focus far more on proving fault or liability than furthering a
settlement. Remember, the person whose work you are denigrating is the same
person you want to write a check. Oh…and please send the experts home after
the opening session. They tend to thwart any settlement movement that tends
not to be line with what they said the case was worth. They have already charged
more than the lawyers and want to prove they are at least as valuable.
One of the few benefits of our Covid-19 Pandemic has been our newfound
familiarity with cameras, video presentations, screen sharing, and the like. Some
advocates are biding their time until we return to “normal” and they can once
again show up with a power point (and the wrong equipment or cables to show it)
and strut their stuff in front of a packed conference room. I’m not sure “normal” is
ever again going to be a conference room setting. Advocates who know that are
taking advantage of their newfound familiarity with technology. What I have seen
several do for large or multi-party cases is get on Zoom with their clients and
experts and make their presentation that would have otherwise been done in
person on Zoom. They push the record button. It saves the presentation to the
Cloud. They then send it out to the other parties a week or so in advance of the
mediation with a request that counsel share it with all decision makers. Of
course, you can’t make everyone watch that presentation, but there’s also a good
chance it will make its way to folks who have an interest in the outcome. For
example, it might be watched in executive session by a School Board in advance
of giving its representatives settlement authority for an upcoming mediation. The
claims adjuster or his or her supervisor who would not normally be attending in
person might see the presentation. Folks might actually have a day or two to
think about what they saw and decide if it changes their risk evaluation.
Position Statements
Less and less time is being spent on educating the mediator on your client’s
position, much less the clients interests. That’s a shame. What we are getting is
also less and less useful. Trial Briefs are great ways to tell a judge why you are
supposed to win and he/she/the jury should rule in your favor. Mediation Position
Statements (which ought to be called Mediation “Interest” Statements), on the
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other hand, are what we mediators like to receive to help us help you settle the
case...the dirt, the intrigue, the personalities, the impediments to settlement, the
interests at stake, what you think the others will do, what you will do, sex, drama,
the untold story, etc. It can be an email, phone call, letter, stack of reports, or
whatever you want it to be. I'd rather have a Mediation Interest Statement than a
Trial Brief. Really...these don't have to be treatises that cost your clients a lot of
money to prepare. An email with counsel’s thoughts on how this ought to end
would be just fine. Even if your guy is blameless (I get that a lot), that probably
means the pressure has been off you and you've had the time to pay extra
special attention to everyone else's issues.
I want the parties to tell me who they think ought to be paying what to get this
resolved. I don’t have to have all of the deposition transcripts that discuss the
intricacies of the flashing details or how the weep holes got stopped up, or the
latest developments on the definition of “occurrence” in a GL policy to help you
settle your case. I do need to know who wants and needs what, and who has
what to contribute, and how I get all of those folks moving in a direction where
the amounts on the checks equal the amounts on the deposit slips.
Again, there’s a small silver lining in the Covid Cloud…an increased emphasis on
pre-mediation2 meetings with the mediator. Finally, we are all remembering, or
considering for the first time, that mediation is a process, not an event. Many of
us had fallen into the habit of scheduling a mediation, reading the position
statements a day or two before, maybe making a quick call to counsel, but
spending just as much or more time on how to feed 30 people, who was going in
which room, and had they all paid their fees. For me, it was the initial uncertainty
of my Zoom skills. I wanted a meeting with a party that that the only thing on the
schedule…no having to move people, no setting up breakout rooms, no worrying
about security or what if the internet goes down. So, in the early days of the
pandemic, I started inviting each party to join me for a brief Zoom session a week
or so in advance of mediation…no more than an hour…where I was learning far
more about their cases and their interests, and their evaluation of risks and
opportunities, than I ever did in their position statements. With a hundred or so
Zoom mediations under my belt, the reasons for these meeting changed. I still do
it on most cases, not because I have lost my apprehension of a Zoom technoerror, but because I remembered how valuable preparation is to the
process...and that the process is more important than the event.
There’s something else I learned or re-learned about meeting in advance.
Parties are more open, I think, when they aren’t worried that, in a matter of
minutes, I’m going to push some buttons and they will be face to face with their
opponents on a screen. They are fearful on the morning of mediation that,
minutes or hours after the opening, someone is going to offer to pay them a
2

I worry a bit about calling a mediation “pre-mediation” for fear that someone will claim that it does not have
the same confidentiality and privilege as “mediation.” I cover that in my engagement package, and welcome
your suggestions on a better name for it.
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whole lot less than they want or demand a whole lot more than they want to pay.
Meeting the parties in advance is, and has always been, productive. Covid
helped me remember that.
For those of you who do a fair amount of construction mediation, or who are
interested in the growing movement to involve the mediator earlier in the process
in complex cases, you may be interested in a movement called Guided Choice.
Chicago Mediator, Paul Lurie, coined the name to describe a process of early
mediator selection, early diagnosis of impediments to settlement, and continued
use of the mediator after a mediation session. He has tried to give a name to
something many of this do anyway, but the name, and the process it describes
are certainly catching on in construction dispute resolution circles. Check it out
at Contact | Guided Choice Mediation (gcdisputeresolution.com)
The Theory of Relativity
I first learned the “theory of relativity” by serving on a large law firm’s
compensation committee. Lawyer Smith would thank us profusely for the
recommendation that she make $275,000 in the coming year. She would tell us
we were wise beyond your years, that the Committee had obviously worked hard
and made hard decisions in dividing up the pie. That is…until she found out that
Lawyer Baker was going to make $276,000 in the coming year. At that point, we
were ignorant fools who obviously could not discern the value of billable hours,
firm management, client generation, or whatever it was that Lawyer Smith
thought she could do better than Lawyer Baker. Alas, this phenomenon has
popped up in spades in multi-party mediations.
Defendant Able thinks the case is worth about $150,000 and that it will cost them
$50,000 to defend.3 I am told they will pay “X” but, “We’re not paying more than
Defendant Charlie, and we better not find out that Defendant Delta is paying any
less than 3 times what we are paying.” So, my only authorized offer is A <= C <=
3(D). I was never good in school at solving for X in double quadratic equations
and haven’t gotten any better since. So…I’m a big fan of having everyone pay
attention to their own BATNA4 without knowledge of what anyone else is
receiving or paying. It seems to be the only way that these cases have any
chances of settling. If the parties are focused on what someone else is getting or
paying, they may not be spending enough time reflecting on what is a good result
for themselves. What the parties needs to focus on is…” Is settlement at some
amount offered to me better for me than the alternative of no settlement at all?”
3

….which for some unexplainable reason usually produces an offer of “$7,500 and come back to me if you
need a little to close the gap.”
4
An acronym described by Roger Fisher and William Ury in Getting To Yes which means Best Alternative to
a Negotiated Agreement. It is the alternative action that will be taken should your proposed agreement with
another party result in an unsatisfactory agreement or when an agreement fails to materialize. If the potential
results of your current negotiation only offers a value that is less than your BATNA, there is no point in
proceeding with the negotiation, and one should use their best available alternative option instead. Prior to
the start of negotiations, each party should have ascertained their own individual BATNA.
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In recent years, I’ve taken this another step. With 10, 15, 20 parties, it is very
difficult to leave a mediation with a settlement 100% signed, sealed, and
delivered. If there is even the slightest chance that someone is going to try to retrade the deal when they find out what some other party is paying or receiving,
the numbers should not be fully revealed until much later, if at all. And, because
some participants never want to know if they got a better or worse deal than their
neighbor, I routinely settle cases now where all of the money is paid into a trust
account or my escrow account at the insurance company, and nobody ever
knows who paid what, or how much the plaintiff got. It solves a whole lot of ego
and second-guessing issues.
I have attached a sample of a settlement agreement template that I have used
well over a thousand times in settling cases where the numbers are never
disclosed. It contemplates double blind settlement figured, closed in escrow. Yes,
I do wake up nights sometimes, wondering if this really works. And, yes, I
suspect other parties have stayed awake wondering what the others paid, or if
they paid too much or left money on the table. The benefits seem to outweigh
those nagging doubts, but I always welcome suggestions on better ways to do it.
Getting Down to Business with Ten Caucus Rooms to Visit
Idle Minds/Hands are the Devil’s Workshop- Give Them an Early
Assignment
My real job is being the Chief Claims Officer for a surety company. All too often I
have the role of being a party, or party advocate, in mediation. I hate being a
party, by the way. I much prefer watching other people pay money than paying
any of my own or getting less than I wanted. So, I have a lot of empathy for
mediation advocates and parties. When the opening presentations are over in
cases where I am not the mediator, I am ready to get back to our room, high
five with counsel about how we have the other side on the run. I want the
mediator to come see us first, so I can tell him or her how this whole thing
needs to be settled. That’s not what happens. I sit there. I see the mediator
going from room to room to visit one of the other ten less enlightened parties.
He or she pops in for a few minutes, asks a few questions, and then is gone
again. I can’t believe he or she didn’t want to hear my ideas. We can’t believe
he or she hasn’t asked me for an offer/given us a response to the offer we
made, etc. If the mediator is going to spend just fifteen minutes with each of ten
parties in multi-party mediations, it usually is mid-afternoon before he/she is
making the next round. By then, the parties are very frustrated. Here’s what I
have started doing to let everyone let off some steam early and not be too
concerned about when the mediator will come by. Often, it eliminates the
need for early caucuses altogether.
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After I have excused the plaintiff, I ask all of the defendants to stick around. I
ask them, as a group, what they think the case will settle for. There’s usually
a few who say, “They should apologize and release us all now.” And, there
are a few alarmists who think it will take a fortune. Eventually, the group
steers itself to a consensus of what they think it might take (whether or not
any of us have any sense that the plaintiff would accept it). Let’s say that
they have all agreed that the plaintiff wants $15 million, probably is
legitimately entitled to a little over $2 million, but has so much invested in
lawyers and experts…and home court advantage…that it is likely that the
plaintiff would walk away from any number less than $5 million. Hopefully,
the gathered defendants agree that we have all the parties in the room that
need to raise that pot. It’s just a question of how we will raise it. Before I send
them off to their separate rooms…or, in conference room days, call them one
at a time into the “principal’s office,” I ask them to take out a piece of paper
and tear it into thirds. This is an amazingly hard assignment for lawyers, who
want to know if it is acceptable to use three pieces of paper, or if it must be
from one piece of paper…of if they can fold one piece twice and discard the
fourth piece. In any event, it gives them something to do to take their minds
off the fact that they won’t see me for another couple of hours if I start visiting
with everyone. I ask them to write the numbers 1, 2, and 3 on the pieces….and
their client’s name on pieces 1 and 2 only. By this point, about a third have
gotten lost or need more instructions. They eventually all catch up. (and, read
on for how this works on Zoom!)
On paper 1, which has their client’s name, I ask them to give me an “opening
offer” that expresses their clients’ righteous indignation at being sued. It can be
as low as they want. This is the “f*ck you” offer that I am usually compelled to
spend the first round of visits putting together and delivering. Having done that, I
ask them to wad those sheets of paper up and throw them at me as hard as they
can. They like that. It relieves a little tension and gets that first offer out of the
way. I don’t even look at the wadded-up papers. They get the message.
On paper 2, which also has their client’s name, I ask them to give me a very
serious …”4:30 PM’ish” offer that recognizes that they are here to get the case
settled. It is still not their best offer. Again, this means fielding a number of
questions about, “Is this the number I have authority to offer, or the number I
think I might offer, or the number I’d offer if I had any money, but don’t?” We work
through that answer to try and get everyone on the same page.
On paper 3, which has no name, I ask them to give me anonymously, the
absolute highest number they could possibly imagine their client contributing to a
settlement today…even if they don’t have authority for it, aren’t sure they would
offer it, etc.
Whereupon most of the room of the people who told me they had “compete
authority to settle the case and all decision makers physically present” have to
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get up, go to their real or virtual breakout rooms and make phone calls to
someone with even more complete authority to figure out what they can put on
papers 2 and 3. Some even need to make calls to fill out paper #1.
Once collected, I announce that the total of the #2 offers is say, $875,000. And,
the totally anonymous ones, #3, where they could have put any number at
all….is $2.2 million. This information settles in. “We don’t have enough here to
raise even what we thought it would take to settle.” Followed closely by,
“Somebody else isn’t being realistic.” They realize we have work to do. There are
a couple of additional benefits to this exercise. First of all, between matching
paper types, putting the torn pieces back together, and looking at the
handwriting, I can usually figure out just about everyone’s #3 number.5 Even if I
can’t, most admit it to me at our first private session…thus saving a lot of time
“getting serious.”6 Secondly, the lawyers actually appreciate this, because their
adjusters have never shared their thoughts on what authority they have, or how
they have it reserved, or why they reserved it at 50% of their counsel’s
evaluation. Finally, this is great information to show the plaintiff, “With complete
anonymity…the ability to put huge numbers that we couldn’t possibly
trace…these defendants don’t expect, collectively, to pay more than $2.2 million.
We/you have a lot of work to do. “
I struggled with how to do this on Zoom. I never quite mastered the Zoom
polling feature. But Bruce Alexander, a fine mediator in Florida, shared with me
his concept of “anonymous rounds.” That is just his version of what I had been
doing on paper. For the first two rounds, where names are disclosed, I just
have the lawyers text me the numbers. For the third round, with anonymous
numbers, I get all of the Parties back in the main Zoom room (where they can
all use the chat feature with the mediator), have the attorneys change their
screen names to “Anonymous” and send the numbers to me through the chat
feature.
With this early effort, I’ve got an idea early in the process about the spread in
the numbers, how many unrealistic parties I have (even if I don’t know for sure
who they are), and everyone feels like the mediation has started and they’ve
done something productive. Imagine being in a 30-party mediation and the

5
After twenty or thirty mediations, some of the smarter lawyers catch on. Some won’t sign the
sign in sheet for fear that I’m using it for handwriting comparisons. Some use their other hand to
write or disguise their writing. Most have gone to using different sheets of paper instead of tearing
them. The crafty ones borrow another party’s distinctive sheets of paper during idle conversation
before the mediation gets started. At least ten percent will almost always get confused and put
their client’s name on all three papers…or none of them.
6
I seldom, if ever, ask anyone to give me their “bottom line.” Once they do, they have a hard time
saving face and moving beyond that. Most parties don’t even know what their bottom line is until
an alternative is presented. While I make light of this process of trying to move quickly to gain
insight into everyone’s bottom lines through this semi-anonymous process, seldom do the parties
or the mediator really believe that those numbers on paper #3 are truly the final numbers that are
possible. If I thought so, I’d have to call an impasse at 10:30 AM at most mediations.
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mediator not reaching you to hear your 9:30 AM offer until after lunch! This is
one way to avoid that unhappiness.
Give everyone something to do early. We know we are going to have to
accelerate the process with many parties or we will lose them.
Getting Down to Business with Ten Caucus Rooms to Visit
Re-create with Zoom one of the benefits of In-Person Mediation – What
Happens in the Hallways
We spent the first months of virtual mediation deathly afraid of Chinese and
Russian eavesdroppers, Zoom Bombing, and keeping order in the Breakout
Rooms. By god, nobody was getting in the session or moving to any room that
we didn’t put them in Over time, I realized that the lack of fraternization that
usually went on in a multi-party case, where lots of folks are killing time waiting
for me, hanging out at the coffee bar, chatting over lunch, etc. was depriving the
process of some of those good ideas that come about when a couple of lawyers
meet in the hall, talk about an idea or compromise, and then tracked me down in
a conference room to tell me about it. Participants were bored, felt neglected,
and tired easily without the human interaction that a conference room setting
offered.
I had been thinking about how to improve the process when necessity became
the mother of invention. I was mediating a 120 homeowners’ case vs. 42 party
defendant construction dispute in New Mexico. We had more than 200 parties on
the Zoom platform at one point. Every party had more than one attorney…and
each of those attorneys had more than one client…but those were different
clients than the one they shared with that first party. And some of the adjusters
had four or five different insureds in the case. So, every breakout required me or
my co-mediator to track down the right adjusters, and right lawyers and move
them to a breakout room. It slowed down the process and it kept some of the
lawyers and adjusters from collaborating. We finally gave up on trying to move
people myself and gave everyone co-host privileges on Zoom. They had to
promise not to barge into rooms they didn’t belong in, but otherwise could move
themselves and everyone in their room to any other breakout room they wanted.
They could see who was in which breakout rooms and where I was. It worked
like a charm. All of a sudden, I was mediating and not directing traffic. Deals
were being made on their own. Thirty-seven of the defendants and 120 plaintiffs
settled that day, and the rest settled on a mediator’s proposal within a week.
Since then, on most cases, I’ve been giving all of the attorneys co-host privileges
and creating extra breakout rooms where they can mingle and collaborate. I have
breakout rooms named “The Kitchen,” the “Hallway,” the “Defense Attorney
Lounge” and encourage them to mix and mingle when I’m not with them. And,
when I need them, I just zap them unannounced into whatever room I need them
in. You wouldn’t likely try this in a family law, sexual harassment or any of a
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number of other cases where face to face confrontations could be detrimental to
the process, but it certainly seems to work well on large commercial cases.
Have the Parties Think About Closure from the Beginning and Put Their
Idea of Closure in Writing- Have the Settlement Agreement Ready for the
Two Minute Drill7
One of my Mediation Heroes is Professor Roger Fisher, co-author of the classic,
GETTING TO YES. Professor Fisher offers this advice, and I couldn’t have said
it better myself,
Think about closure from the beginning. Before you even begin to negotiate, it
makes sense to envision what a successful agreement might look like. This will
help you figure out what issues will need to be dealt with in the negotiation and
what it might take to resolve them. Imagine what it might be like to implement an
agreement. What issues would need to be resolved? Then work backwards. Ask
yourself how the other side might successfully explain and justify an agreement
to their constituents. . . In negotiations that will produce a written agreement, it is
usually a good idea to sketch the outlines of what an agreement might look like
as a part of your preparation. Such a “framework agreement” is a document in
the form of an agreement, but with blank space for each term to be resolved by
negotiation.

Just the process of envisioning a settlement . . . concentrating on what life would
be like with the dispute behind you . . . seems to be therapeutic and constructive
for most litigants. For many advocates who have been mired in months of
discovery, drafting a settlement agreement can be downright refreshing. For this
reason, I often ask all parties to submit a draft settlement agreement to me in
advance of the mediation. I ask them to think about all those pesky issues that
become the deal killers after everyone has come to grips with the dollars. If it’s a
construction case, and I know it will be settled double blind with money paid into
escrow, I’ll offer them my template as a starter. Often, this process flushes out
more issues than any position paper. And no, they aren’t very good about doing
this. Typically, they tell me they will work on it at the mediation, or don’t want to
spend the time unless a settlement is about to happen….at which time the clock
is ticking. So, I end up doing it for them…at least a basic template they can start
from…more often than not.
7

Football teams know what to do when the clock is about to run out. They plan for it. They practice. They
practice some more. When the final seconds are ticking, the players don’t have to waste precious energy
and brain cells thinking about what to do next. They know. All of their mental and physical resources are
brought to bear effectively on the task at hand…executing on plays in their two minute drill…not in thinking
about what that those plays might be. Mediation is time sensitive. Everyone who ever went into a mediation
session has watched the clock. They count the minutes that the mediator is with them and with the other
side. They know everyone else’s plane schedules. They start posturing early in the day as to when they are
planning/threatening to pack up and go home or make their best offer. Everyone knows that the serious
movement in mediation usually starts late in the process, and with the clock ticking. Why, then, don’t more
advocates and parties work on their two minute drills? Even if they don’t, we need to!
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I ask that draft settlement agreements not include dollar amounts, but do include
issues like timing of payment, scope of releases, reserved issues not to be
settled, confidentiality, non-disparagement, language that preserves rights of
contribution or indemnity with respect to non-settling parties . . . issues that are
often overlooked in late night memoranda of settlement or that simply can’t be
drafted on the fly after 10 hours of negotiation. Construction defect litigation
inevitably involves a number of issues that don’t lend themselves to last minute
drafting. Examples:
•
•
•
•
•
•
•
•

Scope of release—full project release or everything but latent defects?
Definition of latent defects
Release of liens and bonds claims
Preservation of claims against non-settling parties
Release or preservation of Additional Insured obligations by the carriers
Unpaid contract balances owed to the contractor or design professional
Confidentiality and non-disparagement
Preservation of the rights of a settling surety against its indemnitors

Other types of mediation have their loose ends that need to be tidied up. It’s
almost never just about the money.
Sometimes, the parties don’t even agree on the identity of the parties to the
agreement, much less the deal points of a settlement. Sometimes, their drafts
provide an insight into their thinking that lets me know what interests they have in
common and where they disagree. If I come away from that drafting process
with nothing more than the parties correctly named and pre-printed signature
blocks, I have more to work with than most mediators and parties when, at 6:30
PM . . . an hour before the general counsel’s daughter needs to use the only
Zoom camera in the house for her class play rehearsal. . . we sit down with a
virtual legal pad (i.e. a shared blank page on Screen Share these days) and try to
sketch out the terms that have been agreed upon.
We can often have the guts of a settlement agreement ready to go and can
update it during the mediation session. We mediators know that certainty helps
parties reach settlement. Having a final agreement that has some chance of
being just that…a final agreement and not a memorandum of settlement terms
that will have to be negotiated for six more weeks...adds that certainty.
At some point during the day, I may share a draft of the agreement with some or
all of parties, seeking to obtain buy-in to as many of the terms as possible, and
identifying the sticking points.
When, at the end of the day, and a settlement appears close, I may add all the
numbers and determine whether one party may wish to sign the agreement,
initial the agreement, or just allow me to present the agreement as a proposal to
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the other side. There is something very powerful about an offer that is printed,
signed by the opposing party, has terms that the offeree has already had time to
comment on, and is more than just a framework of settlement, but possibly a final
formal agreement. Counteroffers may ensue, but usually in the form of
interlineations and edits to the draft agreement.
Roger Fisher calls the use of document in this fashion the “one-text procedure.”
In GETTING TO YES, Dr. Fisher describes the most famous use of the one-text
procedure in 1978 at Camp David when the US was mediating between Egypt
and Israel. The United States listened to both sides, prepared a draft to which no
one was committed, asked for criticism, and improved the draft again and again
until the mediators felt they could improve it no further. When President Carter
did recommend it, Israel and Egypt accepted.
As a mechanical technique, this one-text procedure addresses the need to
reduce uncertainty. By increasing the certainty of the outcome…i.e., knowing that
the agreement covers all the points and that none are left open for later
discussion and re-negotiation, the impact of an offer is increased.
Preparing a settlement draft is a good tool for any advocate and a great aid to the
mediator. The mediator’s use and refinement of a full-blown settlement document
is one of the tools that can help close the negotiations.
Mediator’s Proposals- There’s a Good Chance You’ll Make One in a MultiParty Case8
8

While my mediation practice is limited to construction disputes, I occasionally find myself in academic
circles and among (as in the case with AAM) family law, public policy, and collaborative law practitioners.
My colleagues in those circles are into “transforming,” “empowering,” “facilitating,” “collaborating,”
“preserving relationships,” and “achieving world harmony.” They speak of “fostering a more humane,
relation-based social system.” They can describe with very large words the psychology of bargaining
behavior. Me? I just help people extricate themselves from nasty fights over construction projects gone
wrong. And, two of the plays in my own two minute drill are settlement agreement first drafts that I often
prepare before, and update during, the mediation, and the “Mediator’s Proposal.”
I used to just mediate. I didn't have to know whether I was a "facilitative”
mediator or an "evaluative" mediator. I didn't have to explain the process. I just did it. The cases settled. The
parties seemed happy. I was happy. Then, I was asked to teach a graduate course at the University of
Texas School of Engineering on "Construction Industry Dispute Resolution." That required me to stand up in
front of some very smart young people and try to tell them what I do and why it works. I knew what I did, but
not know how to describe it others. That sent me back to the books. I figured I'd better read up on available
literature on the subject. I wasn't having much luck finding anyone who quite saw the practice of mediation
the same way I did. With all the big vocabulary words I picked up in my quest, I learned that I was yearning
to be "validated." Then, I came across an article by Professor Dwight Golann. Dwight's my man! He's a law
professor at Suffolk University Law School. (That's in Boston). He uses a lot of big words too, but Dwight
asks the question "Is the purpose of mediation to settle disputes or to empower and transform the parties?"
And, he gets it right! Finally, somebody at a mediation conference who I could hang out with in a Sports Bar
while the rest are singing Kumbayah and practicing group hugs. Somehow, I rose through the ranks of the
AAM’s Central Texas Chapter to become its president. Naively equating the fact that nobody else would
take the job with a belief that I had been accepted as an equal, I boldly asked at one planning meeting
whether we ought to address the issue of “Mediator's Proposals Following Impasse" at an upcoming CLE
function. You'd have thought I had suggested having the Dixie Chicks sing at the Republican National
Convention. They looked at me with pity and explained that such a technique was rarely used in ethical and
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With increasing frequency, I find that parties in mediation aren’t trying as hard as
they used to. Whether they are letting the mediator do more of the work, whether
the rats have gotten smarter running through the maze, or whether or not
mediators are losing patience with facilitative processes and are quicker to offer
their own opinions, I don’t know. My polling of experienced construction
mediators suggests that more are more cases are reaching impasse but are still
being settled at about the same rate, because of the use of Mediator’s Proposals.
It may be a misnomer to suggest that a Mediator’s Proposal is a play for the Two
Minute Drill. It is really a play for overtime after the clock has run out…but you
get the idea.
A good mediator is not likely to let the parties simply walk away at what would
otherwise be an impasse without trying to come up with some alternatives. At
the point of seeming impasse, if one of the parties has not suggested it on his or
her own, you might suggest that you make a proposal to settle the case. The
proposal would be presented confidentially as a double-blind offer to each side
and only the mediator would know whether it has been accepted by all parties.
That way, no party is punished for making a big move at the end. The other side
lor sides will only know they made the move if the case settles. When you think
about it…in a 10, 20, 30 party case, it’s almost impossible for the parties to come
up with a settlement by just passing the hat. Some are hiding behind the doubleblind process to let others pay the freight. Some just need someone else to give
them a number to shoot for.
A mediator’s proposal addresses the issue of “reactive devaluation.” It is
common for a party to reject a proposal made by an adversary if for no other
reason that the fact that it was proposed by the adversary. Parties are often
unable to assess the accuracy of information or accept a settlement proposal as
made in good faith because they distrust the source. This phenomenon is known
as “reactive devaluation.” A skilled mediator can overcome this phenomenon by
presenting proposals as her or her own or by simply floating hypothetical
proposals. After learning the disputant’s general settlement parameters (by
floating the draft during the day), a mediator can prepare a proposal that all have
bought into, but which appears to come from the mediator and is not devalued.
Having been made by the mediator, the offer does not suffer from reactive
devaluation. If it is made in the form of a comprehensive settlement proposal, it
professionally conducted mediations. It was something to be used only as a last resort. One mediator, who
probably has mediated 3,000 cases, mentioned that she had tried it one time with limited success, but she
felt “unclean.” I kept to myself that about 48 of my last 50 mediations had been resolved by using a
mediator's proposal after impasse. I felt like it was time to take my moral compass in to have it checked. I
also hate it that Dwight is out there on a limb all alone. I had to create some learned authority to self-validate
what he and I do. I also thought others might benefit by having their own two minute drills, whether along my
style or theirs. Thus, the earliest versions of this paper…
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has certainty. All “yes’s” puts an end to the dispute right then and there. The
Mediator’s Proposal technique works. It is not without its dangers. For your twominute drill, you want to have considered those dangers, and discussed them
with counsel, in advance . . . not just as everyone is prepared to push the “Leave
Meeting” button.
Let’s start with the notion of whether a proposal by the mediator is appropriate in
the first instance. After all, the mediator is not an arbitrator or decision maker.
They are not retained as such. There are many times when my relationships with
one or more parties or their counsel would have instantly disqualified me as an
arbitrator in a case, but the parties were comfortable having me mediate. Is it
appropriate for the mediator to step out of one role and into another?
I don’t know if all states have something similar, but in Texas, we have The
TEXAS ALTERNATIVE DISPUTE RESOLUTION ACT (Chapter 154 Texas Civil Practice
and Remedies Code). It provides:
Sec. 154.053. Standards and Duties of Impartial Third Parties.
(a) A person appointed to facilitate an alternative dispute resolution
procedure under this subchapter shall encourage and assist the
parties in reaching a settlement of their dispute but may not
compel or coerce the parties to enter into a settlement
agreement.
It is clear that the mediator cannot unilaterally become an arbitrator and issue an
award or opinion. Consider whether the mere making of a proposal may coerce
an agreement. Consider the downsides:
•

No matter how many ways the mediator may couch the
proposal, it is often seen as the mediator’s opinion on the
merits. From that point forward, the mediator may be seen as
having lost his or her impartiality. I tell the parties that I am
withdrawing completely if the proposal fails…although they
routinely agree that I should continue on.

•

The Mediator’s Proposal becomes a new artificial barrier to
settlement if not accepted. While one party may not wish to
move as far as the other’s party’s position, they take the view
that they are darn sure not going to go beyond what the
mediator had proposed. This is one of the most significant
dangers. If the mediator’s proposal misses the mark, the
mediator may have done more harm than good.

•

There is a real danger that one party or another will attempt to
use the Mediator’s Proposal as evidence of a neutral opinion on
the merits. While the statements of parties in mediation are
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always treated as confidential, some parties and their counsel
are of the opinion of what the mediator was said to them is not.
Thus, the possibility of a party, in an unsuccessful Mediator’s
Proposal situation, possibly attempting to introduce the
Mediator’s proposal in evidence in a subsequent
proceeding…or influencing another mediator in a subsequent
mediation.
I’ve spent a lot of time thinking about the mediator proposal process, and I’m
constantly thinking about how it might work if needed as a mediation unfolds.
Some of the issues that I consider:
•

The Mediator’s Proposal, in my opinion, is not something that
can be made without the consent of all of the parties. If any
party does not want the mediator to make a proposal, one
should not be made.

•

I have to very carefully describe my proposal as being
something other than a decision on the merits. For my own twominute drill, I’ve rehearsed how I will characterize my proposal.
It goes something like this:
“The proposal may have an element of what I think is the "correct"
outcome of the case, but is heavily weighted toward what I think
the matter can be resolved at, which is frequently not the same
number.”
A fine construction mediator friend of mine says something along
these lines:
“My knowledge of the case is "veneer.” I haven't seen the
witnesses, studied the documents, read the depositions, etc. I try
to give a rational explanation of the proposal but always pointing
out the fact that they know the case better than I do. I also remind
them, however, that the trier of fact may never understand the
case as well as I do and that my proposal might be closer to the
verdict than they might expect.”

•

While mediators preach, “Never make a take it or leave it offer.”
The Mediator’s Proposal is about as close to one as the parties
will ever see in the mediation process. When one party
struggles to meet the Mediator’s Proposal, often going far
beyond any concession they ever thought possible, you can
imagine their reaction to hearing that the other side said, “Yes,
we will accept the Mediator’s Proposal, but only if you increase
the $500,000 proposed number to $600,000. We’re talking
reactive devaluation on steroids now…not pretty. The parties
must be clear on this. If they think they want to continue to
negotiate, the negotiations should continue without a Mediator’s
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Proposal. Any attempt to counter the Mediator’s Proposal may
do great harm to the process and polarize the parties further.
•

Yes, I am aware that the attorneys know: (a) that I am a fan of
mediators’ proposals in the right circumstances, and (b) that
mediator’s proposals are common in multi-party cases. I know
that I’m being gamed by parties who are trying to anchor my
proposal instead of making meaningful offers. All I can do is tell
them I’m not going to do it this time and make them work for it.

The process works. For multi-party cases involving insurance, I have stayed
away from the notion that I need to make a proposal at the end of the mediation
and keep everyone together until we get answers. I purposely suggest that I will
reflect on the proposal later that day and send out my proposals by email the
following day, with a 3-to-5-day response time. I do this for several reasons. If we
are still assembled, there’s always someone who is frustrated and ready to say
“No” to anything to me to make a point. That same someone has trouble taking it
back, even after a bit of reflection. By putting some time between impasse and
proposal, I get the control of giving the proposal to the lawyer, who can then
present it to the client in the most favorable light. I also give unprepared, underreserved insurance adjusters an opportunity to update their files and get more
authority…more than an agitated supervisor might have given them when called
at home at 10PM.
Impasse Breakers
I’ve already talked about mediator’s proposal, the most frequent impasse breaker
I’ve encountered in my mediations. With increasing frequency, I find myself
suggesting, and then overseeing, the use of other neutrals to bring cases to
closure.
The most common situation is where the plaintiff and the multiple defendants all
agree that “something” is wrong with a construction project. They just can’t agree
on the scope of necessary repairs or what that should cost. I have had good
success bringing in a non-binding neutral evaluator, the cost of whom is paid by
the parties (typically, in the construction scenario, equal parts by the owner, the
general, the architect, and all of the subcontractors combined), to evaluate a
project and what it would take to fix it and how much it would cost. Inevitably, the
neutral comes back with a number in between the numbers suggested by the
parties “experts.” We then mediate with the neutral evaluator as a co-mediator
and have always been able to get the parties…so far…to the neutral’s numbers.
On two occasions in the year before court rooms closed down, I had a judge offer
me her courtroom, her bailiff, her gavel, and 30 jurors from the central jury room
to conduct a one-day summary jury trial, with twelve jurors and two alternates
being divided into two sever person panels to deliberate separately. We then
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took those verdicts…often eye opening…often bewildering9…and mediated the
next day with success.10
The “Business” of Mediating Multi-Party Cases
I’m often asked by other mediators how they can break into doing more multiparty cases. There are certainly benefits. Someone might balk at paying a $2530,000 fee to settle a case, but they don’t seem to mind when they are only one
of thirty parties and paying only $800-1,000 for their share. So, I do get more
than my fair share of high dollar mediations. It does take a full-time scheduler,
often an assistant or colleague in the company I don’t charge for, and an
accounting department to deal with the receipts and disbursements, not only of
fees, but of all of the settlement funds. I don’t commingle them…they are all in
separate accounts per case, with the attendant issues and fees of setting up
each of those accounts. Yes, I do hold my breath when I’ve collected $80 million
to settle a case from 40 different parties, and I make that single $80 million wire
transfer out and wonder if any of those deposits are going to be reversed or
bounce back. Yes, there is a certain gratification to settling a 30-party case that
nobody thought could be settled, but that gratification is often multiple sessions
and weeks or months into the process before it happens. I easily spend one to
three or four times as much time before and after a large multi-party case as I do
on the day of mediation. I have to think how to charge for that without lots of
follow up billings. It also means that those days of gratification from starting and
completing a mediation with a signed settlement agreement all in one day are
few and far between. Good mediators, whatever their backgrounds, could
certainly do as well or better than I can on some cases. But, 45 years in
construction law, construction business, and the construction bonding busines,
are part of the reason my all too frequent mediator proposals seem to be taken
seriously and accepted. Subject matter knowledge is hard to pick up on the fly.
I’d be a fish out of water on a multi-party class action or mass tort case, I’m sure.

10

One case involved a significant disagreement on how to fix some leaking tanks for the area’s water
treatment facility. The owner’s very distinguished engineering experts opined that anything short of
rebuilding them would never work. The general contractor’s very distinguished engineering experts opined
that a special grout application would work and save 6 months of down time with the tanks. The engineer’s
very distinguished engineering experts opined that something in between, but closer to the contractor’s
approach would be more than sufficient. The jury did not know the case was non-binding and did not know I
wasn’t a real judge. I went on and off the bench as many times as I could just to hear the Bailiff say “All Rise!
every time I took the bench…to the chagrin of my lawyer friends in the courtroom. The first jury came in with
a number closer to one party than the others. I took off my robe and visited with them in the jury room befor
the verdict was read in open court. They were relieved that their verdict didn’t count, because none of them
were engineers and they thought the questions that were asked of them were very hard. But, they obviously
sided with one of the very distinguished engineers. When I asked them why, they sheepishly told me that
they thought they were all credible, but that engineer put his picture on the cover of his report and they
thought that showed he really believed in what he was saying. The only thing more surprising was the the
second panel came in an hour later…never having the chance to converse with the first panel…and came to
the same conclusion, and also swayed by the picture on the cover of the report. All parties showed up to
mediate the next day with their pictures on everything they wanted me to read, and a healthy respect for
jurors’ inability to grasp engineering nuances, and quickly settled the case. I’d like to find a way to make
summary juries available via zoom without having to use the resources of the court. It’s a very effective
technique.
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I’m absolutely in awe of those of you who can mend a marriage, settle a family
squabble over a will, mediate the value of a life or a limb, go through the mindnumbing intricacies of a patent dispute, or settle an employment dispute arising
out of improper conduct by an employer. Have no fear I’m going to take away
any of your mediation business. But, if you find yourself in an ugly multi-party
case, or a construction case of any size, and want some free advice, I’m happy
to share. It’s the AAM way!
* * ***
About the Author
Steve Nelson has practiced law since 1976, twenty years in Dallas law firm that grew from 7 lawyers to 210
before he left, five years as the CEO of a large Austin based construction company, and the last 20 years as
Executive Vice President and Senior Director, Surety Claims for a Fortune 500 insurance company. He has
worked mediation into the insurance company’s business plan and spends two thirds of his time mediating
disputes that have nothing to do with his employer. He is the Past Chair of the Construction Law Sections of
the Dallas and Austin Bar Associations, and the Construction Law Section of the State Bar of Texas. He is a
Fellow of the American College of Construction Lawyers, a Fellow of the Center for Public Policy Dispute
Resolution at the University of Texas, a Distinguished Fellow of the International Academy of Mediators, a
Distinguished Credentialed Mediator by the Texas Mediator Credentialing Association, Past-Chairman of the
Central Texas Chapter of the Association of Attorney-Mediators, and an Adjunct Professor at the University
of Texas at Austin School of Civil Engineering, where he has taught a graduate course in construction
industry dispute avoidance and resolution since 1999. Steve and his wife, Betsy, live in Dallas, Texas. And,
in the early 1980’s, when he and his friend, Steve Brutsché, were having lunch, Steve Brutsché mentioned
that he’d had sort of an epiphany…that he was thinking of quitting the active practice of law and becoming a
full-time mediator and teacher of the gospel of mediation. Steve Nelson admonished him… “not to venture
into something so foolish. Nobody could ever make a living as a mediator. It was a passing fad.” Steve
Nelson was wrong. He admits it. Fortunately for many of the folks at this conference, Steve Brutsché didn’t
listen.
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SAMPLE DOUBLE BLIND SETTLEMENT AGREEMENT FUNDED IN ESCROW
AMERICAN ARBITRATION ASSOCIATION
CASE NO. 01-22-012-6532
Bob Smith and Mary Smith
v.
Acme Homes of San Antonio, L.P., et al
COMPROMISE SETTLEMENT AGREEMENT
AND MUTUAL RELEASE
This Compromise Settlement Agreement and Mutual Release (this "Settlement Agreement" or
“Agreement”) is entered into as of the 26th day of March 2021, by, among, and between:
1.

Doug Smith and Mary Smith (collectively, “Smith”)

2.

Acme Custom Homes of San Antonio, L.P. (“Acme”)

3.

Baker Roofing Inc. (“Baker”)

4.

Clear Windows (“Clear”)

5.

Designers – South Texas, L.P. (“Designers”)

6.

Fireplace Solutions (“Fireplace”)

7.

Garage Doors of America (“Garage”)

8.

Home Inspectors, Inc. (“Home”)

The parties to this Settlement Agreement are hereinafter referred to individually as a “Party” or
collectively as the “Parties.”
WITNESSETH
WHEREAS, the Parties to this Settlement Agreement are the homeowners, contractor, design
professionals and various trade contractors involved in the design and construction of the Smith Residence
located at 123 Buffalo Crossing, Henderson, Texas (hereinafter, the "Project"); and
WHEREAS, during and/or following design and construction of the Project, disputes arose among
and between the Parties regarding allegations of design and construction defects, material and systems
failures, and lack of maintenance at the Project and damages allegedly arising therefrom (collectively,
whether raised or asserted by claims, demands, litigation, arbitration, negotiations, reports, pleadings,
discovery, or otherwise, the “Disputes”); and
WHEREAS, Smith initiated arbitration proceedings in the American Arbitration Association against
some or all of the Parties, and one or more of those Parties brought cross claims, third party claims or fourth
party claims against other parties, all of such actions being collectively referred to herein as the “Arbitration”;
WHEREAS, by agreement of the Parties one or more mediation sessions were held with Steve
Nelson as mediator (the “Mediator”), for the purposes of facilitating the compromise and settlement of the
Disputes among and between the Parties; and
WHEREAS, it was the suggestion of the Mediator, and agreed by the Parties, that each Party focus
only on the amount it was paying and/or receiving, without regard to the amounts, if any, any other Party
might be paying or receiving; and
WHEREAS, agreement was reached at or following the Mediation by, among, and between the
Parties, and the Parties desire to fully and finally settle and compromise all claims, matters, disputes and
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causes of action between and among them, except as expressly set forth herein, and to enter into certain
promises and agreements between them, and
WHEREAS, to avoid the cost, uncertainty and inconvenience of further formal dispute resolution
proceedings, and to buy peace, the Parties have agreed to resolve the Disputes and pursuant to the terms
of this Agreement.
NOW, THEREFORE, for and in consideration of the mutual releases and agreements herein
contained, the promises of payment herein provided, and other good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged and confessed, the Parties hereto have agreed, and do
hereby agree, to the following:
1.

Attached to each Party’s copy of this Settlement Agreement are one or more "Confidential
Exhibits" which set forth the amount that a Party is to pay into, and/or receive from, the Escrow Account
hereinafter described. The Parties understand that such individual amounts set forth on such Exhibits
are, and are to remain, confidential and will not be disclosed by the Mediator, except as hereinafter set
forth, without order of a court or arbitration panel of competent jurisdiction. In the event any Party fails
to make its payment in accordance with this Agreement, the Mediator shall provide the Party or Parties
entitled to receive payment, and their counsel, a copy of the breaching Party’s Confidential Exhibit.

2.

[the parties are always given the opportunity to select a neutral escrow agent---and I do get a
little squeamish handling the money as the mediator, but over the years, finding another escrow agent
has been difficult to impossible, and it has so far worked without incident]To facilitate the confidential
payment and distribution of settlement funds, the Mediator will establish through SureTec Information
Systems, Inc. (“SureTec”), a non-interest bearing, escrow sub-account at Frost National Bank styled
“SureTec Information Systems, Inc. - Hodo Mediation Escrow Account” (the “Escrow Account”). The
Mediator’s administrative personnel and SureTec shall be considered agents of the Mediator with the
same obligations of confidentiality neutrality, and the same privileges afforded the Parties as if each
such administrative personnel, SureTec, and its employees and the banking resources it utilizes, were
co-mediators with the Mediator in the first instance. The Parties are not obligated to utilize SureTec as
the escrow provider, but may elect to use any other escrow provider acceptable to all Parties; provided
the escrow provider will maintain the confidences of the process as if it were the Mediator. SureTec will
charge no fee for its services other than requesting reimbursement for wire transfer fees or overnight
delivery charges.

3.

Any Party scheduled to receive payment shall furnish the Mediator with its taxpayer Form W-9.

4.

In the event that the Mediator receives conflicting demands from any Party, counsel for any
Party, or insurer for any Party, or has reasonable uncertainty as to the entitlement to any money in
escrow, the Mediator shall be entitled to have SureTec interplead such funds, or the part thereof in
question, in the registry of the Arbitration, or if no such proceedings are active, in a State or Federal
Court in Dallas, Texas pending, and the Mediator and SureTec shall be entitled to recover from same
the Mediator’s fees at his hourly rate, all costs, attorneys’ fees, experts’ fees, and expenses associated
with such interpleader.

5.

The Parties agree to pay or accept the amount set forth in their Confidential Exhibits in
accordance with this Settlement Agreement. Payments to the Escrow Account shall be due, in good
funds, on or before close of the banking day on May 15, 2021. Payments shall be sent to SureTec
Information Systems, Inc., Attn: Mediation Escrow Dept., 9737 Great Hills Trail, Suite 320, Austin,
Texas 78759. Payment out of the Escrow Account shall be made in accordance with applicable
Confidential Exhibits as soon thereafter as the Mediator and SureTec can verify that funds are “good
funds” and have been collected through banking channels. No payment shall be released until a fully
executed copy of this Settlement Agreement has been circulated to all Parties. Payment by the
Mediator or SureTec to the Trust or IOLTA account of counsel for any Party shall be considered
payment to that Party and the Mediator, SureTec, and the Parties shall have no further liability or
obligation to see to the proper disbursement of same to that Party, that Party’s, counsel, or to expert
experts, court reporters, litigation funders, or other persons or entitled to same.

6.

The obligations of the Parties are several and not joint. If any Party shall fail to make its payment
as provided in its applicable Confidential Exhibit, then the releases by other Parties of the non-paying
Party shall be ineffective, but the releases by the non-paying Party of all other Parties shall nevertheless
be effective and binding on such non-paying Party and this Settlement Agreement shall otherwise be
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binding on all Parties in accordance with its terms. The Mediator is authorized to disclose, and shall
disclose to any Party entitled to receive funds, the amount owed by any Party failing to pay in a timely
manner.
7.

Each Party acknowledges that the benefits it derives from this Settlement Agreement are good
and valuable consideration, irrespective of the value or benefit any other Party derives therefrom. The
fact that the consideration flowing to or from another Party is not known by all Parties shall not
invalidate or impair the validity or enforceability of this Settlement Agreement in any way.

8.

With the exception of the reserved rights and obligations set forth in the immediately following
Section (the “Reserved Rights”), all Parties fully, finally, and mutually release, acquit, and forever
discharge each other and each other’s subcontractors, sub-subcontractors, suppliers, employees,
officers, partners, members, shareholders, parents, affiliates, subsidiaries, principals, owners, insurers,
guarantors, additional insurers, excess insurers, successors, and all other persons and entities in
privity with any of them (collectively the “Released Parties”), of and from any and all demands, claims,
statutory or constitutional liens, damages, and causes of action of any kind whatsoever, whether known
or unknown, whether heretofore or hereafter asserted, accruing or arising, whether held by assignment.
subrogation, or otherwise, whether for latent or patent defects, and whether sounding in tort, contract,
warranty, fraud, misrepresentation or trespass, or arising by operation of law or statute, that any Party
has, had, or may ever have (whether in its own name or as assignee for another) against any or all of
the Released Parties, in any way related to or arising out of the design, construction, testing, repairs,
maintenance, and/or warranty work of the Project or the labor, material, and equipment furnished in
connection therewith, and all of the agreements, contracts, subcontracts and sub-subcontracts, bonds,
purchase orders, consulting agreements, engineering agreements, geotechnical or other testing
agreements, the Disputes, the Arbitration and any and all dispute resolution proceedings among or
between any of the Parties relating in any way thereto.

9.

The following Reserved Rights are not released hereby and shall survive the execution of
this Settlement Agreement:
9.1. The obligations specifically undertaken or reaffirmed by any Party in this Settlement Agreement;
9.2. The reservation by any Party entitled to receive funds hereunder, of claims against any Party
failing to make payment as provided herein;
9.3. [OTHER]

10.

The Parties agree promptly to dismiss the Arbitration, with prejudice to their rights to re-file same,
all claims, cross claims, counterclaims, and third-party claims, except to the extent of any reserved
rights asserted herein, against the other Parties who have complied with the provisions of this
Settlement Agreement. Each Party shall bear its own costs of court or arbitration, attorneys’ fees, and
experts’ fees in the Arbitration. Counsel for Acme will prepare and circulate the Agreed Orders of
Dismissal for approval and signature of other counsel.

11.

This Settlement Agreement is a compromise and settlement of disputed claims and is being
entered into solely to avoid the time, expense, uncertainty, and inconvenience of continued dispute,
discussion, and formal dispute resolution proceedings. Neither the execution of this Settlement
Agreement nor anything stated herein, nor any amount paid hereunder, is to be construed or deemed
as an admission of fault, liability, culpability, error, professional error, violation of Federal, State, or
Local law or regulation, or wrongdoing on the part of any Party to this Settlement Agreement.

12.

The Parties represent and warrant that they own the claims released herein and have not
assigned or otherwise transferred any claim or cause of action that they may have possessed against
another Party in the Arbitration. The signatories hereto warrant and represent that they have the full
power and authority to bind the Party entity for which they have signed. In the event a Party has
expectations that any portion of the amounts it is to pay into Escrow is to be paid by insurers or third
parties, that Party represents and warrants to the other Parties that the Party has confirmed in writing
with such third parties or insurers the amounts they have agreed to pay. The Party further warrants and
represents that it has the wherewithal to make the agreement payments or has arranged for payment
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and knows of no impediment, coverage issue, or sharing issue which would prevent the timely payment
of the amounts it is obligated to pay hereunder.
13.

This Settlement Agreement constitutes a single, integrated, written contract expressing the entire
understanding and agreement between the Parties. The terms of the Settlement Agreement are
contractual and not merely recitals. There are no other agreements or understandings, written or oral,
express or implied, between the Parties with respect to the subject matter of this Settlement Agreement.
The Parties declare and represent that no promise, inducement or other agreement not expressly
contained in this Settlement Agreement has been made by any other Party, counsel for any other Party,
or by the Mediator. THE PARTIES FURTHER WARRANT AND REPRESENT THAT NONE OF THE
PARTIES IS RELYING UPON ANY STATEMENT OR REPRESENTATION OF ANY AGENT,
REPRESENTATIVE, OR ATTORNEY OF THE PARTIES BEING RELEASED HEREBY. INSTEAD,
EACH IS RELYING ON HIS OR HER OWN JUDGMENT with regard to the (1) the facts underlying the
Disputes, (2) the subject matter or effect of this Settlement Agreement, and (3) any other facts or issues
which might be deemed material to the decision to enter into this Settlement Agreement, other than as
specifically set forth in this Settlement Agreement. Each Party has had the benefit of independent legal
counsel in deciding to enter into this Settlement Agreement and with respect to the negotiation of the
terms hereof.

14.

This Settlement Agreement is binding upon the Parties hereto, their successors, legal
representatives and assigns, and shall inure to the benefit of the Parties and Released Parties

15.

Each Party adopts this Settlement Agreement as the product of a group drafting effort of counsel
for all Parties, notwithstanding the fact that an initial draft may been prepared by the Parties or
suggested by the Mediator, and agrees that the language used in this Settlement Agreement was
chosen jointly by the Parties to express their mutual intent, and that no rule of construction will be
applied against any Party, including any rule of draftsmanship. The Parties hereby expressly agree that
any uncertainty or ambiguity existing herein shall not be interpreted against any of them. Except as
expressly limited by this paragraph, all of the applicable rules of interpretation of contract shall govern
the interpretation of any uncertainty or ambiguity.

16.

Texas law, without regard to any law that would apply the law of any other state, shall govern the
interpretation of this Settlement Agreement. Any disputes arising under this Settlement Agreement
shall be heard in the Arbitration, unless it has been previously dismissed, otherwise by litigation in
Henderson County, Texas. The Parties agree that the Mediator may testify, and no Party shall raise
confidentiality or mediation privilege to the fact of this settlement or to a Party’s failure to make or
accept disbursements hereunder. Otherwise, each party agrees not to subpoena the Mediator, his
notes or files, other otherwise compel the Mediator to testify in any proceeding or discovery activity
relating to the subject matter of the mediation or Disputes. The Parties understand that the Mediator will
not voluntarily testify on behalf of a Party, nor produce any documents or information in the Mediator’s
possession on matters raised prior to the Parties’ reaching settlement, nor the interpretation thereof, nor
the Parties’ intent. If a Party seeks to compel such testimony, the Party shall pay the Mediator his hourly
rate and reasonable expenses, including any attorneys’ fees, experts’ fees, or costs to resist such
testimony or process.

17.

This Settlement Agreement may be executed in multiple facsimile or scanned counterparts, and
with facsimile or scanned signatures, and all such counterparts shall together be deemed to constitute
one final agreement, as if each Party had signed one document. Each such counterpart or a facsimile
copy thereof shall be deemed to be an original, binding the Parties subscribed thereto, and multiple
signature pages or facsimile signature pages affixed by the Mediator to a single copy of this Settlement
Agreement shall be deemed to be a fully executed original document. The absence of the Confidential
Exhibits to the Settlement Agreement shall not invalidate it in any way.

18.

If any term or provision of this Settlement Agreement shall be determined to be unenforceable or
invalid or illegal in any respect, the unenforceability, invalidity or illegality shall not affect any other term
or provision of this Settlement Agreement, but this Settlement Agreement shall be construed as if such
unenforceable, invalid or illegal term or provision had never been contained herein.

19.

The failure of any of the parties to enforce at any time any provision of this Agreement shall not
be construed to be a waiver of such provision, nor in any way affect the validity of this Settlement
Agreement or any part thereof or any right of any person thereafter to enforce each and every provision.
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No waiver of any breach of this Settlement Agreement shall be held to constitute a waiver of any other
breach.
IN WITNESS WHEREOF, this Settlement Agreement has been executed the date and year first above
written.
SIGNATURES BLOCKS WOULD BE HERE
CONFIDENTIAL EXHIBIT
The Party signing below shall [pay to] and/or [receive from] the Escrow Account established under the
Settlement Agreement to which this Confidential Exhibit is annexed, the sum of
________________________, all in accordance with the terms of the Settlement Agreement. This
Confidential Exhibit shall be considered a T.C.P.R.C Rule 11 Agreement by the Party, binding the Party to
execute a final Settlement Agreement in accordance with the terms proposed by the Mediator.

Agreed:

Party

________________________________________

By:

_________________________________________
Its authorized representative or counsel of record
_________________________________________
Printed name of signatory and title

------------------------------------------------------------------------------------------------------------------------------FOR INFORMATION ONLY TO ASSIST ESCROW AGENT IN IDENTIFYING CHECKS RECEIVED:
The sum stated above shall be paid by the following entities and carriers:

______________________________________________

$____________

______________________________________________

$____________

______________________________________________

$____________

______________________________________________

$____________
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SAMPLE RECORD OF ATTENDANCE FORM:
You will need to complete a Record of Attendance Sign-In Form in
order to receive credit for attending. You may access the form by
clicking here: Record of Attendance Sign-In Form.
A link to the form will also be included in the email sent before the
seminar, and also shared via chat during the webinar.
If you have difficulty submitting this form online, you may complete
the form on the following pages and scan/email to aam@attorneymediators.org or fax to 972-669-8180.

ASSOCIATION OF ATTORNEY-MEDIATORS

P O BOX 741955 / DALLAS, TEXAS 75374-1955 /PHONE: 800-280-1368 /972-669-8101 / FAX: 972-669-8180
Website: www.attorney-mediators.org / Email: aam@attorney-mediators.org

Record of Attendance for CME/CLE
(4/23/2021)
Please complete the information below so that your attendance may be reported.
Sponsor: Association of Attorney-Mediators
Course: Advanced Attorney-Mediator Training
Course Location: Live Online Webinar
Course Date: April 23, 2021
It will take approximately 5 minutes to complete this form. Submission of this form is required for you
to receive CLE/CME credit for attendance.
A certificate of attendance will be emailed to you, and where applicable, your attendance will be
reported by AAM (course provider) to your state bar/CME Boards. For CLE/CME self reporting
documentation not provided in the course materials, please email aam@attorney-mediators.org with
your specific request.

* Required
* This form will record your name, please fill your name.

4/22/2021

1. State(s) In Which You Seek CLE/CME Credit and Bar Number for each state *
Please list all states and bar numbers here, even if you submitted this information previously in the event
registration form.

2. Total Hours Attended Online Webinar *
Please type the number of hours you actually participated (full session was 6.25 hours in length). The
marketing session does not count for CLE/CME.

3. Please type the three verification codes provided during the course. You may separate
the codes with a comma or semicolon. (Not required for some states. You may write
"N/A" if not required by your state) *
Example: 1111, 1112, 1113

4. Did you participate in the polling questions? *
Yes
No

4/22/2021

5. Please insert your name and the date to sign this record of attendance form. Typing
your name represents a signature. By signing this form you verify your attendance and
participation in the course and are therefore entitled to claim the MCLE/CME credit
hours. *
PLEASE SIGN BELOW

6. Date *
Please input date in a format of MM/DD/YYYY

This content is neither created nor endorsed by Microsoft. The data you submit will be sent to the form owner.

Microsoft Forms
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SAMPLE EVALUATION FORM:
Please complete an online evaluation form to provide an
understanding of the benefit of today’s seminar and help us continue
to meet the needs of our event attendees.
A link to the evaluation form will be emailed to you in a post-event
email. You may also click here to access the online evaluation form:
Spring 2021 CLE Evaluation Form
Should you wish to take notes throughout the day, a copy of the
evaluation form is included on the following pages.
You are welcome to print, take notes and scan/email back to AAM at
aam@attorney-mediators.org.

ASSOCIATION OF ATTORNEY-MEDIATORS

P O BOX 741955 / DALLAS, TEXAS 75374-1955 /PHONE: 800-280-1368 /972-669-8101 / FAX: 972-669-8180
Website: www.attorney-mediators.org / Email: aam@attorney-mediators.org

Advanced Attorney-Mediator Training:
Evaluation Form (4/23/21)
Thank you for attending the Association of Attorney-Mediators Advanced Attorney-Mediator Training
on 4/23/21. Please complete this form and submit it at the end of the meeting. Your evaluation and
comments are important, as they provide valuable guidance for the development and improvement of
future AAM seminars. Thank you.
Please use the scale below to rate the usefulness of topic, quality of any materials and effectiveness of
the presenter. Mark your response on the scale provided for each question.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL

* This form will record your name, please fill your name.

Session 1: 8:30-9:30
Lessons I Have Learned
Brian Hewitt

1. Please rate the usefulness of topic, quality of any materials and effectiveness of the
presenter.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL
1

4/22/2021

2

3

4

5

2. Comments

4/22/2021

Session 2: 9:35-10:35
We hold these truths to be self-evident.... but are they?
Danielle L. Hargrove
Misti H. Carter

3. Please rate the usefulness of topic, quality of any materials and effectiveness of the
session.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL
1

2

3

4

5

4. Session 2 Comments

5. Please rate the usefulness of topic, quality of any materials and effectiveness of the
presenter.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL
Co-Presenter Danielle L. Hargrove
1

4/22/2021

2

3

4

5

6. Co-Presenter Danielle L. Hargrove Comments

7. Please rate the usefulness of topic, quality of any materials and effectiveness of the
presenter.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL
Co-Presenter Misti H. Carter
1

2

3

4

5

8. Co-Presenter Misti H. Carter Comments

4/22/2021

Session 3 10:45-11:00
Health Law ADR - What's Working
Cecilia Morgan
Chris Sharp
Aaron Michelsohn

9. Please rate the usefulness of topic, quality of any materials and effectiveness of the
session.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL
1

2

3

4

5

10. Session 3 Comments

11. Please rate the usefulness of topic, quality of any materials and effectiveness of the
presenter.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL
Co-Presenter Cecilia Morgan
1

4/22/2021

2

3

4

5

12. Co-Presenter Cecilia Morgan Comments

13. Please rate the usefulness of topic, quality of any materials and effectiveness of the
presenter.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL
Co-Presenter Chris Sharp
1

2

3

4

5

14. Co-Presenter Chris Sharp Comments

4/22/2021

15. Please rate the usefulness of topic, quality of any materials and effectiveness of the
presenter.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL
Co-Presenter Aaron Michelsohn
1

2

3

4

5

16. Co-Presenter Aaron Michelsohn Comments

4/22/2021

Optional Marketing Session
Marketing Strategies that Really Work
Natalie Armstrong-Motin

17. Please rate the usefulness of topic, quality of any materials and effectiveness of the
session.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL
Session Rating
1

2

3

4

18. Session Comments

4/22/2021

5

Session 4: 1:15-2:15pm
Ethics...Smethics...Why Shouldn't I Do It This Way?
John DeGroote
John Shipp
Ross Stoddard

19. Please rate the usefulness of topic, quality of any materials and effectiveness of the
session.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL
Session Rating
1

2

3

4

5

20. Session Comments

21. Please rate the usefulness of topic, quality of any materials and effectiveness of the
presenter.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL
Co-Presenter John DeGroote
1
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2

3

4

5

22. Co-Presenter John DeGroote Comments

23. Please rate the usefulness of topic, quality of any materials and effectiveness of the
presenter.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL
Co-Presenter John Shipp
1

2

3

4

5

24. Co-Presenter John Shipp Comments

4/22/2021

25. Please rate the usefulness of topic, quality of any materials and effectiveness of the
presenter.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL
Co-Presenter Ross Stoddard
1

2

3

4

5

26. Co-Presenter Ross Stoddard Comments
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Session 5: 2:20-3:20pm
Herding the Cats in Large Multi-Party Disputes
Steve Nelson

27. Please rate the usefulness of topic, quality of any materials and effectiveness of the
presenter.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL
1

2

28. Comments

4/22/2021

3

4

5

Session 6: 3:30-4:45
What Do You Do When This Happens?” – A Roundtable with the Pros
Courtenay Bass
Trey Bergman
Michael Leech

29. Please rate the usefulness of topic, quality of any materials and effectiveness of the
session.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL
Session Rating
1

2

3

4

5

30. Session Comments

31. Please rate the usefulness of topic, quality of any materials and effectiveness of the
presenter.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL
Co-Presenter Courtenay Bass
1

4/22/2021

2

3

4

5

32. Co-Presenter Courtenay Bass Comments

33. Please rate the usefulness of topic, quality of any materials and effectiveness of the
presenter.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL
Co-Presenter Trey Bergman
1

2

3

4

5

34. Co-Presenter Trey Bergman Comments

4/22/2021

35. Please rate the usefulness of topic, quality of any materials and effectiveness of the
presenter.
1
2
3
4
5
POOR AVERAGE GOOD VERY GOOD EXCEPTIONAL
Co-Presenter Michael Leech
1

2

3

4

5

36. Co-Presenter Michael Leech Comments

4/22/2021

Overall Comments
37. What were the most positive aspects of attending the Advanced Attorney-Mediators
Training?

38. Were there any sessions you found not to be useful to you as a participant? If so, which
one(s)?

4/22/2021

39. What other topics would you like to see covered in future programs offered by the
Association of Attorney-Mediators?

40. General comments, suggestions and observations:

41. Have you attended an AAM training prior to this one?
Yes
No

42. Have you attended other online CLE programs this year?
Yes
No
4/22/2021

43. If you are NOT an AAM Member, please share how you learned about our training:
Email
AAM Member / Word of Mouth
Facebook Ad
State Bar's CLE Course Listing

Other

This content is neither created nor endorsed by Microsoft. The data you submit will be sent to the form owner.
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