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ASSOCIATION OF ATTORNEY- MEDIATORS 

Presents its 

Advanced Attorney-Mediator Training  
and CLE Seminar 

 

 

“Remote but Together” 

Friday, September 11, 2020 
Live Online Webinar 

 
 

 
8:30 - 8:45 am Welcoming Remarks     
    Jimmy Lawson, AAM National President, Lakeland, TN   
    Allison Ellis, AAM Executive Director, Dallas, TX 
    Frank Neuner, AAM National President-elect, St. Louis, MO,   
      Moderator 
 
8:45 - 9:45 am Facilitation vs. Evaluation….The Fine Lines We Tread 

    Jerry Diekemper, St. Louis, MO 
                                                 

The disagreements over facilitation versus evaluation have been around for years.  In reality, all 
mediators are evaluators.  Of paramount importance, however, are the questions of if, how, and when 
the mediator should verbalize the evaluations to preserve party self-determination.  This presentation 
aims at providing thoughtful and practical answers.  
(1.0 hour) 
 
9:45 - 10:45 am  BOUNDARIES! BOUNDARIES!  
   A Discussion of Ethical Considerations for Mediators 
     Karen Washington, Dallas, TX 
 
This presentation and discussion will address the ethical rules and guidelines for mediators and 
attorneys as set forth, for example, by the Uniform Mediation Act, ABA, and AAA.  We will discuss 
where the attorney and mediator roles are parallel and where they diverge. During an interactive 
sharing time, you will be asked to consider how to recognize and respond when ethical dilemmas 
present. You will have the opportunity to share ideas for best practices that will build your reputation 
and status as a reliable mediator.    
(1.00 ethics hour) 
 
10:45 - 11:00 am    Break    
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Agenda – Page 2 
 
11:00 - 12:00 Zoom Mediations:  the ABCs of this Essential Tool for Today's Mediator 
                                          Frank Neuner, St. Louis, MO 

 
As the world has changed, it has become critical that mediators have the ability to conduct business 
remotely.  Both during the current pandemic and beyond, a robust mediation practice must 
accommodate the needs or desires of participants to attend by videoconference, rather than in-
person.  Conducting mediations in this format presents both challenges and opportunities.  This 
presentation will cover the nuts and bolts of conducting a mediation on Zoom (one of the most widely 
used platforms).  It will provide a step-by-step "how to" playbook.  We will cover best practices for 
handling joint sessions, private caucuses, screen sharing, signing agreements, and other practical 
issues.  Whether you have never conducted a video mediation before, or you simply want to improve 
your comfort level with this format, attend this session and learn to handle remote mediations easily 
and effectively.  
(1.00 hour)   
 
12:00 - 1:00 pm Lunch Break  
 
Webinar feed will be muted/no video feed will be shown during the lunch break.  If you log out of the 
webinar, please be sure and log back on for the 1:00pm CT start.  To comply with state CLE 
requirements, afternoon attendance will be tracked via the platform’s attendance reporting.  
 
1:00 – 2:30 pm An Introduction to Early Dispute Resolution: Fairly and Ethically   
   Resolving Disputes 30 Days From Inception 
    Michael Hawash, Houston, TX 
    Peter Silverman, Toledo, OH 
 
In litigation, settlement comes after lawyers engage in months of expensive, adversarial posturing.  

Through the use of comprehensive practice and ethics protocols, Early Dispute Resolution (EDR) 

seeks to replace the traditional litigation model with methods to resolve disputes within 30-60 days at 

a fraction of the cost, while reaching roughly the same resolution as protracted litigation. 

(1.50 hours) 
 
2:30 – 2:40 pm Break   
 
2:40 – 3:40 pm Avoid Bias:  How to Maintain your Status as an Impartial Mediator During  
   Times of Racial, Cultural and Social Strife 
    Lisbeth Bulmash, Dallas, TX 
    Sharmeen Ladhani, Dallas, TX 
 
As our society copes with the effects of COVID-19 and confronts racial, political, cultural and social 
discord leading up to the November 2020 Presidential election, mediators might find themselves in 
tough situations that may challenge their ability to maintain their status as an impartial party.  We will 
address the types of situations a mediator might encounter and discuss techniques and strategies for 
navigating through these challenges to mitigate impact on mediation.   
(1.00 ethics hour and 1.00 elimination of bias hour) 

 
3:40 - 3:50 pm Closing Remarks 
    Frank Neuner, AAM National President-elect, St. Louis, MO   
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Agenda – Page 3 
 
Certificates of Attendance will be sent via email to each attendee after the seminar ends. 
 
Please complete an online evaluation form to provide an understanding of the benefit of 
today’s seminar and help us continue to meet the needs of our Members.  A link to the 
evaluation form will be emailed to you in a post-event email.  You may also click here to 
access the online evaluation form: Fall CLE 2020 Evaluation Form 
 
 
 
MCLE Information: 
For the most up-to-date MCLE information, please visit the AAM website by clicking here:  
https://attorney-mediators.org/page-1813372 
   
Arkansas: 3.5 general hours and 2.0 ethics hours 
Arkansas CME: 6.0 hours 
California: applied and pending 
Colorado: applied and pending 
Delaware: 5.50 credits, including 2.00 Enhanced Ethics credits 
Illinois: 5.50 Illinois MCLE general credit hours and 2.0 professional responsibility 
Indiana: 5.5 DE general credits, including 2.0 ethics credits 
Indiana CME:  5.5 credits 
Kansas CLE: applied and pending 
Kansas CDRE: applied and pending 
Kentucky: 5.5 credits, including 1 ethics credit 
Louisiana: 5.5 total hours of credit, including 1.0 ethics hour and 1.0 professionalism hour 
Missouri: 6.6 total hours, including 2.4 ethics hours and 1.2 elimination of bias hours 
Nebraska: 5.5 hours, including 2.0 ethics 
Nevada: 5.50 credits, including 2.0 ethics 
North Carolina: applied and pending 
Ohio: applied and pending 
Tennessee: 3.5 general hours and 2.0 dual hours 
Tennessee CME: 3 general hours, 2 mediation ethics hours, 5.5 general mediation issues hours 
Texas: 5.5 hours, including 2.0 ethics hours 
Virginia: applied and pending 
Wisconsin: applied and pending 
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Association of Attorney-Mediators 

Advanced Attorney-Mediator Training 
September 11, 2020 
Live Online Webinar 

SPEAKERS AND PANELISTS 
 

Lisbeth Bulmash has been a mediator for over eighteen years.  Lis graduated 
from the University of Michigan with a Bachelors of Arts and from the Boston 
University School of Law with a Juris Doctorate. Ms. Bulmash has practiced law 
since 1989.  Her experience in litigation has involved work in a variety of settings 
including a law firm specializing in defense, a law firm representing primarily 
plaintiffs and in a national property casualty insurance company.  These varied 
legal experiences prepared Ms. Bulmash for her career in Mediation.  She has a 
unique way of anticipating the needs and interests of the parties. Before practicing 
in the state of Texas, Ms. Bulmash had an active mediation practice in Ohio and 
Michigan.   She has been admitted to five bars including Illinois, Michigan, New 
York, Ohio and Texas.  Her disputes have ranged from small cases to cases that are larger and more 
complex in a variety of areas. Lis is a credentialed mediator and currently serves as a board member 
of the Texas Mediator Credentialing Association.    For the last six years, Lis has been on the ADR 
Advisory Council for the State Bar of Texas. Lis recently left her private practice of ADR and joined 
JAMS in their Dallas office. 
 

Jerome A. Diekemper graduated from St. Louis University School of Law in 
1971. Jerry was in private practice representing unions and individual employees 
in labor and employment matters for 34 years. Since October of 1993, Jerry has 
mediated over 1700 civil cases of all types, except domestic relations matters. 
Jerry has been included in every edition of the Best Lawyers in America since 
1983. Before becoming a full-time neutral in 2007, Jerry was included in the Top 
100 list of Missouri-Kansas lawyers and the Top 50 list of St. Louis lawyers. Jerry 
is a Fellow in the College of Labor and Employment Lawyers, an Advanced 
Workplace Practitioner in the Association for Conflict Resolution, and a member of 

the National Academy of Arbitrators.  
 
Michael Hawash is a partner at Hawash Cicack & Gaston LLP in Houston, 
Texas.  Over a litigation career spanning four decades, Michael represented 
many of the world’s largest corporations and insurance companies while 
working for Big Law.  In 2009, Michael opened his own commercial litigation 
boutique and slowly but surely found himself shedding trial work in favor of 
alternative dispute resolution.  Today, Michael is a mediator, arbitrator and 
trained early dispute resolution neutral, committed to helping disputants avoid 
the time, expense and uncertainties of the courthouse. 
 

Sharmeen Ladhani is a Board Member and Mediator for the Aga Khan 
Conciliation & Arbitration Board (CAB), the alternative dispute resolution body of 
the Ismaili Muslim community. CAB provides community mediation services for 
commercial, matrimonial, and other civil disputes, embraces a holistic approach 
incorporating a dispute prevention mindset, and fosters a system of healing 
wounds that result from conflict. Sharmeen serves on the Board of the Dallas Bar 
Association’s ADR Section and on CLE Program Committee of the State Bar of 
Texas’s ADR Section. (Continued on next page)        
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Sharmeen is a Senior Attorney at the IRS Office of Chief Counsel. She represents the IRS in U.S. 
Tax Court and advises the IRS on high stakes collection matters, civil fraud cases, offshore 
compliance issues, and preparer and promoter investigations. Sharmeen obtained her law degree 
from Vanderbilt Law School, where she received the Phillip G. Davidson Award for exemplary 
leadership in service to the community, served on the Executive Board of the Vanderbilt Journal of 
Transnational Law, and presided over the Moot Court Board as Chief Justice. Sharmeen graduated 
from the University of Texas at Austin with highest honors earning a Bachelor of Science in 
Communication Studies. 
 

 Frank Neuner has a full-time mediation practice based in St. Louis, Missouri.  
He mediates cases in St. Louis and around the country (in-person and 
remotely).  Frank has mediated a wide range of disputes, including workplace 
conflicts, business-related disputes, securities cases, tort claims, insurance 
disputes, civil rights controversies, and other types of cases. He has a wealth 
of experience mediating not only bilateral disputes, but multi-party cases, 
class actions and collective actions as well.  Prior to opening his independent 
mediation practice, Frank served as St. Louis Office Managing Partner for an 

AmLaw 200 law firm.  His experience over nearly twenty-five years as a business litigator and 
employment law practitioner allow him to provide valuable insights to parties in mediation. Frank is 
currently the President-Elect of the national Association of Attorney-Mediators, and he serves as 
President of the St. Louis Chapter. Frank is also a member of the National Academy of Distinguished 
Neutrals.  Frank received his undergraduate degree from the University of Notre Dame, graduating 
magna cum laude with a B.B.A. in Finance, and he received his J.D. from the University of Michigan 
Law School, graduating magna cum laude with Order of the Coif honors. 
 

Peter Silverman is a partner at Shumaker, Loop & Kendrick in Toledo, Ohio.  He 
has been an arbitrator and mediator for over 30 years.  For the past 12 years, Peter 
has worked on developing, speaking and writing about early dispute resolution 
procedures.  Peter is the primary author of the Early Dispute Resolution Practice 
Protocols promulgated by the EDR Institute, a non-profit corporation organized to 
promote, educate and train lawyers, mediators and other professionals in the use 
and benefits of EDR.  

 
Karen Roberts Washington is a highly respected practicing attorney, mediator, 
arbitrator, professor, and business woman.  She earned her J.D. from the University 
of Texas School of Law and her B.A. from Texas Tech University.  She clerked for 
the 5th Court of Appeals, Dallas, before entering private practice.  She was 
managing member of Thorpe, Hatcher & Washington, PLLC for 25 years, and a 
shareholder of Godwin, Bowman & Martinez, PC. Ms. Washington has practiced in 
the U.S. Supreme Court, 5th Circuit Court of Appeals, U.S. District Courts in all 
Texas divisions, and all levels of Texas courts. Her practice focuses on business, 
employment and probate matters. She has served on ADR panels for American 
Arbitration Association, FINRA, and many courts. Ever interested in new challenges, 

she is an Adjunct Professor for Texas A & M University School of Law, an Administrative Law Judge, 
and a Certified Independent Hearing Examiner. Ms. Washington is a Life Member of the Uniform Law 
Commission, and has chaired and served on many drafting committees.  She is a member of the 
American Law Institute and the William "Mac" Taylor American Inn of Court. She serves the 
community as President of Altrusa International of Downtown Dallas, Inc.   Page 7



Association of Attorney-Mediators 
Advanced Attorney-Mediator Training 

September 11, 2020 
Live Online Webinar 

 
 

HOUSEKEEPING ITEMS  
 
 
ATTENDANCE TRACKING AND INTERACTIVITY METHODS 
To comply with state CLE/CME requirements, attendance will be tracked based on webinar 
attendance timestamps.  Interactivity methods such as polling, Q&A and chat will be implemented to 
ensure audience engagement and comply with live online CLE/CME course requirements. 
 
Verification Prompts will be given throughout the day.  Please write down these prompts as you 
see them appear on-screen or hear them spoken.  You will need to report all prompts on the 
Record of Attendance Sign-In Form in order to receive credit for attending.   
 
A few of the Speakers will utilize polling to engage with the audience during their presentations.  
Please participate so that the session may be interactive. 
 
RECORD OF ATTENDANCE 
You will need to complete a Record of Attendance Sign-In Form in order to receive credit for 
attending.  You may access the form here: Record of Attendance Sign-In Form.  A link to the form will 
also be included in the email sent before the seminar, and also shared via chat during the webinar.  In 
case you have difficulty completing the form online, a copy of the form is included in this packet on 
pages 151-154. You are welcome to print, fill out the form and scan/email back to AAM at 
aam@attorney-mediators.org. 
 
EVALUATION FORM 
Please complete an online evaluation form to provide an understanding of the benefit of today’s 
seminar and also help us continue to meet the needs of our Members.  A link to the evaluation form 
will be emailed to you in a post-event email.  You may also click here to access the online evaluation 
form: Fall CLE 2020 Evaluation Form Should you wish to take notes throughout the day, a copy of the 
evaluation form is included in this packet on pages 155-170.  You are welcome to print, take notes 
and scan/email back to AAM at aam@attorney-mediators.org. 
 
CERTIFICATES OF ATTENDANCE 
Certificates of Attendance will be sent via email to each attendee after the seminar ends, and where 
applicable, your attendance will be reported by AAM (course provider) to your state bar/CME Boards. 
For CLE/CME self reporting documentation not provided in the course materials, please email 
aam@attorney-mediators.org with your specific request.  
 
QUESTIONS? 
Email Allison Ellis, Executive Director, at aam@attorney-mediators.org or call the AAM Office at 972-
669-8101 or 1-800-280-1368. 
 
 
Thank you for attending our Fall CLE Seminar!  
 
We hope to see you next Spring at our Annual Meeting and CLE Seminar, in St. Louis, 
Missouri on April 23-24, 2021.  Please Save the Date! Page 8

https://forms.office.com/Pages/ResponsePage.aspx?id=DQSIkWdsW0yxEjajBLZtrQAAAAAAAAAAAAO__a-axVBUN0NWRTlYUE9EU1ZDNU9FNEJHQkdaRlBYTy4u
mailto:aam@attorney-mediators.org
https://forms.office.com/Pages/ResponsePage.aspx?id=DQSIkWdsW0yxEjajBLZtrQAAAAAAAAAAAAO__a-axVBUM1M5MkFOT1czQzIzSEE0NVE1M08zSUwzQi4u
mailto:aam@attorney-mediators.org
mailto:aam@attorney-mediators.org
mailto:aam@attorney-mediators.org


 

 

 

 

 

 

 

 

 

 
PRESENTATION HANDOUT: 

 

 
 

Facilitation vs. Evaluation….The Fine Lines We Tread 
 

Jerry Diekemper, St. Louis, MO 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
ASSOCIATION OF ATTORNEY-MEDIATORS 

 
P O BOX 741955 / DALLAS, TEXAS 75374-1955 /PHONE:  800-280-1368 /972-669-8101 / FAX: 972-669-8180 

Website:  www.attorney-mediators.org / Email:  aam@attorney-mediators.org 
 

Page 9

mailto:aam@attorney-mediators.org


FACILITATION vs. EVALUATION
THE FINE LINES WE TREAD

Presented by Jerome A. Diekemper

September 11, 2020

OVERVIEW
● What is “mediation?”

● How do we define “evaluate”

● Distinguishing between being facilitative or evaluative

● Why should we care?

● Do parties seek the mediator’s opinion and expect answers?

● How to give an evaluation

● Ways you may be giving away your opinion anyway

● Self-awareness

2
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Uniform Mediation Act
Definition: “Mediation means a process in which a 

mediator facilitates communication and negotiation 

between parties to assist them in reaching a 

voluntary agreement regarding their dispute.”  

Uniform Mediation Act §2.1 (2003).

3

Florida Statute
Mediation means a process whereby a neutral third 

party called a mediator acts to encourage and 

facilitate the resolution of a dispute between two or 

more parties. It is an informal and non-adversarial 

process with the objective of helping the disputing 

parties reach a mutually acceptable and voluntary 

agreement.  

4
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Florida Statute (continued)
In mediation, decision making authority rests with 

the parties.  The role of the mediator includes, but is 

not limited to, assisting the parties in identifying 

issues, fostering joint problem solving, and 

exploring settlement alternatives.  Fla. Stat. §44.1011 

(2016)

5

Missouri Supreme Court Rule 17
“Mediation,” a process in which a neutral third 

party facilitates communication between the parties 

to promote settlement.  A mediator may not impose 

his or her own judgment on the issues for that of 

the parties. Rule 17.01(b)(3).

6
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Dictionary Definitions of “Evaluate”
“Assess, analyze, consider, value, weigh, 

judge, sizeup, or form an opinion.”

7
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11

Reclaiming Mediation’s Future: Getting Over the Intoxication of Expertise, 
Re-Focusing on Party Self-Determination by Robert A. Baruch Bush, Joseph 
P. Folger 

“End once and for all the fiction that evaluative case 

settlement is mediation.  Call it settlement 

conferencing, or something else similar -- but not 

mediation.” (emphasis in original)

12
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Florida Rules for Certified and Court Appointed Mediators 
Rule 10.370(c)
Personal or Professional Opinion. A mediator shall not offer a 

personal or professional opinion intended to coerce the parties, 

unduly influence the parties, decide the dispute, or direct a 

resolution of any issue. Consistent with standards of impartiality 

and preserving party self-determination however, a mediator 

may point out possible outcomes of the case and discuss the 

merits of a claim or defense. A mediator shall not offer a personal 

or professional opinion as to how the court in which the case has 

been filed will resolve the dispute.
13

MODEL STANDARDS OF CONDUCT FOR 
MEDIATORS (2005)
STANDARD I. SELF-DETERMINATION A. A mediator shall 

conduct a mediation based on the principle of party 

self-determination. Self-determination is the act of coming to a 

voluntary, uncoerced decision in which each party makes free 

and informed choices as to process and outcome. Parties may 

exercise self-determination at any stage of a mediation, including 

mediator selection, process design, participation in or withdrawal 

from the process, and outcomes. 

14
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Model Standard IV - Competence
STANDARD IV. COMPETENCE A. A mediator shall mediate 

only when the mediator has the necessary competence to satisfy 

the reasonable expectations of the parties.

 1. Any person may be selected as a mediator, provided that the 

parties are satisfied with the mediator’s competence and 

qualifications…. 

3. A mediator should have available for the parties’ information 

relevant to the mediator’s training, education, experience and 

approach to conducting mediation. (Emphasis supplied)
15

REQUIREMENTS OF THE AAM INSURANCE POLICY

AAM’s insurance policy recommends whenever reasonably 

possible that its members provide mediation participants with 

the following information:  a statement acknowledged in writing 

by counsel for the respective parties explaining the member’s 

role as a neutral intermediary and stating that the member may 

not act as an advocate for either party.  In cases where the 

member assists in preparing a written settlement agreement in 

connection with the provision of dispute resolution services, a 

written statement advising each participant to have the 

settlement agreement independently reviewed by the 

participant’s counsel before executing the agreement. 

16
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Notice to Mediation Participants

The mediator acts as a neutral intermediary for the parties. The 
mediator can not and will not act as an advocate for any of the 
parties. Additionally, in the event the mediator assists in preparing a 
written agreement pursuant to the mediation, each participant 
should have the settlement agreement independently reviewed by 
the participant’s counsel before executing the agreement.

By my signature, I acknowledge that I have read and understand 
this Notice.

 

     

 

     

17

Parties Are Alleging “Mediator Misconduct” To Set 
Aside Mediation Outcomes

See, The Irony of Mediator as Problem Maker:  

Mediator Misconduct Setting Aside Mediation 

Agreements.  Harvard Negotiation Law Review, Vol. 

23 : 177 (Fall 2017).

18
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RESEARCH SHOWS CERTAIN PARTIES WANT EVALUATIONS
Final Report of the ABA Section of Dispute 
Resolution Task Force on Improving Mediation 
Quality, Task Force on Improving the Quality of 
Mediation, 2007.

19

Issues Identified As Important To Mediation Quality

Preparation for mediation by the mediator, parties, 

and counsel

Case-by-case customization of the mediation 

process 

“Analytical” assistance from the mediator 

“Persistence” by the mediator 

20
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TASK FORCE FINDINGS REGARDING MEDIATOR ANALYSIS

80% of survey participants believe some analytical input is 

appropriate.

Users believed these were important, very important or essential:  

making suggestions - 95%; giving opinions - about 70%.

Users believed in half or more cases, the following would be 

useful:  suggesting possible ways to resolve cases - 100%; asking 

pointed questions that raise issues - 95%; giving an analysis of the 

case - 95%; recommending a specific settlement - 84%; 
21

Findings continued
applying some pressure to accept a specific solution - 74%; 

making predictions about likely court results - 60%.

CAVEATS:

Almost half of users thought:  there are times when it is not 

appropriate to assess strengths and weaknesses; sometimes it is 

not appropriate to recommend a specific settlement. 

22
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Differences Between Users and Mediators
Mediator recommendations for a specific 

settlement.  Users:  84% in half or more cases; 75% 

in most or almost all cases.  Mediators:  38% in half 

or more cases; 18% in most or almost all cases.

Mediator use of pressure to accept a specific 

solution.  Users:  75% in half or more cases; 64% in 

most or almost all cases.  Mediators:  30% in half or 

more cases;  24% in most or almost all cases. 

23

Parties Perceptions Differ From Their Lawyers
Lawyers:  Only a minority object to the statement, 

“I think this is the best offer you are going to get.”  

Parties:  50% objected.

Parties:  Over 70% of parties objected to statements, 

“You should accept this offer.” and  “If I were you, 

I’d offer $70,000 and be done with it.”

24
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FURTHER CAVEAT
The Report recognizes that the discussion of 

“analytical techniques” is a “land mine” in the field 

of mediation, and recognizes that the concept of 

“evaluative” mediation is “controversial.”

The Report points out several times that it only 

covers frequent users in high dollar civil damage 

actions pending in court where all parties are 

represented by lawyers. 25

How To Give An Evaluation - My View
Start With Disclaimers:  Limited involvement with the case; 

Weatherman analogy; The wild cards e.g. the jury, the judge, even 

with an 80 or 90% chance of victory nobody knows if this trial 

result will be one of the losers.

Review strengths and weaknesses already discussed and that 

specific evidence or witness testimony may not be believed or 

given weight.

Personally I would stop there.  The risk of interfering with party 

self determination is too great.  
26

Page 22



THINGS TO THINK ABOUT
What To Do When Evaluation Is Not Requested.

Beware Of Pro Se Cases

When To Give An Evaluation - Later Is Better, After Impasse?

Have You Given Your Opinion Without Announcing It?

You Can Leak Your Opinion Intentionally Or Unintentionally.

Be Self Aware, Be Intentional.

27
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ASSOCIATION OF ATTORNEY-MEDIATORS 
“Remote but Together” 

Live Online Webinar 
 

FACILITATION vs. EVALUATION 
The Fine Line We Tread 

 
 

Presented by Jerome A.  Diekemper on September 11, 2020 
 
 

I. What is “mediation” – Definitions 
 
 A. Uniform Arbitration Act (2003) 
 B. Florida Statute (Fla. Stat. §44.1011 (2016) 
 C.         Missouri Supreme Court Rule 17 
 
II. Dictionary Definitions of “Evaluate” (From Beyond Abstinence) 
 
 “assess, analyze, consider, value, weigh, judge, size up, or form an opinion.” 

 
III. What’s the big deal with the distinction between being facilitative or evaluative?  What’s 
 wrong with being an evaluator?  1994 was a seminal year in the discussion. 
 

A. Professor Leonard Riskin first published his famous “grid” on mediator 
 orientations, strategies and techniques.  One axis of the grid went from 
 facilitative at one end to evaluative at the other.  (2nd axis was broad vs. narrow). 
 
B. Professors Robert A. Baruch Bush, and Joseph P. Folger published their book , The 
 Promise of Mediation: Responding to Conflict Through Empowerment and 
 Recognition. 
 
C. Riskin Notre Dame Law Review, Volume 79, Issue 1, Article 1 (12-1-2003).  
 
D. The debate goes on: facilitation v. evaluation.  The latest from Bush and Folger.  
 (Mediate.Com article from 2015) 
 

  
 
IV. Why should we care? 

Page 24



 
A.  There are rules and ethical standards we need to heed. 

1. Example of rules – Florida Rules for Certified and Court Appointed Mediators, 
Rule 10.370(c). 
 

2. The Model Standards For Mediators. 
a. Standard I – Self-Determination 
b. Standard IV – Competence 

 
B. AAM Insurance Requirements  

 
 

C. Parties are trying to set aside mediated agreements based on so- called 
“mediator misconduct.”   

   
D. Should we revise our mediation agreements and websites to define and better reflect 

what we actually do in our own mediations? 
 
V. Research Shows Parties Often Seek The Mediator’s Opinion and Expect and Appreciate 
 an Answer 
 

Final Report of the ABA Section of Dispute Resolution Task Force on Improving 
Mediation Quality, Task Force on Improving the Quality of Mediation, Final Report, 2007, 
published by the American Bar Association Section of Dispute Resolution. 
 http://www.americanjournalofmediation.com/docs/ABA%20-
%20Task%20Force%20Final%20Report%20-%20PRINTERS%20COPY.pdf 
(This study focused on mediation of civil suits for damages where all parties were 
represented by lawyers.)  

  
 
VI. How to Give an Evaluation – My View 
 
 A. If Asked, What Would I Say? 
 
  1.  First Use Disclaimers 
 
   (a)  I have had very limited exposure to the case – mere hours vs. days, 
    weeks, months, and years parties and counsel have. 
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   (b) Weatherman analogy – looks at radar, best scientific evidence plus  
    personal experience but is wrong a lot of the time, especially in St.  
    Louis.  Trying to predict atmosphere in courtroom is harder. 
 
   (c) The jury (judge) is the wild card.  If I should win 8 or 9 times out  
    of 10, is this trial going to be one of the 8 or 9 or one of the other  
    ones? 
  2. Talk about strengths and weakness already discussed.  Observe “I would  
   be concerned how the jury (judge) might perceive ___ (this fact or   
   that rule or the jury instruction or have  sympathy for the other party, or  
   dislike one party, or not find Witness A credible, etc. ad infinitum. 
  

3. Personally, I would stop there and not give an opinion on the ultimate  
  outcome.  The mediator’s strong opinion could help or hurt party self- 
  determination.  Why risk it?  (That said, in a handful of cases I did say       

   “settle.”) 
  4. Beware the pro se cases. 
 
  5. Stay away from what is “just” or “fair” outcome; not relevant (mediator  
   doesn’t decide), not neutral (taking sides). 
 
 B. If not asked, what should I do? 
 
  1. Seriously consider not opining. 
 
  2. Follow the above protocol if you decide to opine. 
 
 C. When to Evaluate – Later is Better.  Before or After Impasse? 
 
VII. Whether You Know It, You Have Probably Been Opining All Day Long.  (Or the Parties 
 Think You Have Been.) 
 
 A. Reality-testing may be interpreted as non-neutral, even with the most carefully  
  crafted questions. 
 
 B. Your body language or lack of a poker-face may betray your own evaluation  
  (which you have either been forming consciously or unconsciously).  (Have you  
  ever heard “she’s smiling” or “she’s not smiling” when returning to a caucus   
             room?)    (What’s a live human being to do?) 
 

Page 26



C. Your evaluation may be unintentionally “leaking” as the day goes on.  The issues     
discussed or questions repeated may lead to a conclusion by participants as to what 
you are thinking, and they may be right (or wrong). 

 
D. You intentionally “leak” your evaluation e.g. “I’m sure you have discussed the  low 

amount of hard damages with you lawyer.” 
 
VIII. Self -Awareness 
 
 You are human.  You are an evaluator.  Even if you have not directly expressed, or 
 intentionally or unintentionally “leaked” your evaluation, you have evaluated.  Think 
 about how much  impact, if any, your evaluation has had on your own neutrality and on 
 your handling of the case. 
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BOUNDARIES! BOUNDARIES! 
A DISCUSSION OF ETHICAL ISSUES FOR ATTORNEY MEDIATORS 

 
By: Karen Roberts Washington 

 
 Whether utilized by courts, corporate dispute resolution programs, or community 
organizations, mediation has become a widespread method of resolving legal disputes. It is part 
of the fabric of our legal system. Understanding the process and the responsibilities associated 
with the process is important, whether you participate as a mediator, attorney, or party.1 
 

I. Do you have a choice about whether to participate? Maybe. 

An often-overlooked preliminary question is whether to mediate if ordered to do so by a 
court. Ideally, the attorney knows the case before a mediation order is issued. Upon receipt, an 
attorney must quickly make a determination of whether mediation is right for the case. Some 
states provide a short time for a party to file a written objection, setting out a reasonable basis for 
the objection. See, e.g. Tex. Civ. Prac. & Rem. Code §154.022. If the court finds that there is a 
reasonable basis for objection, the court may not refer the case to mediation. The objecting party 
who fails to timely object, may not avoid sanctions by asserting that it would not have settled 
anyway. In its discretion, the court may impose reasonable sanctions. Texas Dept. of Trans. v. 
Pirtle, 977 S.W.2d 657, 658 (Tex. App. — Fort Worth 1998, pet. denied). If the parties agree 
that a case is not right for mediation, the parties should jointly file the objection as that objection 
would be more likely to be sustained. Should a party fail to appear for a mediation, the court may 
sanction the party, the attorney or both. Roberts v. Rose, 37 S.W.3d 31, 33 (Tex. App. — San 
Antonio 2000, no pet.). The appropriateness of this power or whether an imposition of sanctions 
is just is analyzed on two-prongs: 1) a direct relationship existing between the offensive conduct 
and the sanction, and 2) determining whether the party, the attorney, or both are responsible for 
the offensive conduct. The court must consider a range of sanctions that would promote 
compliance with the court’s orders. A sanction that is determined to be too severe will be 
overruled. TransAmerican Natural Gas Corp. v. Powell, 811 S.W.2d 913, 918 (Tex. 1991). 

II. Conflict of Interest 
 

You have been assigned a mediation by a Court, and you know one of the parties, 
attorneys or witnesses connected to the case. Do you mediate the case?  AAM Ethical Guidelines 
for Mediators places on a mediator the following obligations to serve impartially, protect the 
integrity of the process, and avoid conflicts of interest.  The guidelines provide: 

• Disclosure of Possible Conflicts. Prior to commencing the mediation, the mediator 
should make full disclosure of any known relationships with the parties or their counsel 
that may affect or give the appearance of affecting the mediator’s neutrality. A mediator 
should not serve in the matter if a party makes an objection to the mediator based upon a 
conflict or a perceived conflict. 

 
1 This paper will address some, though not all, of the issues that may arise in connection with mediation. We will 
allow time for discussion of various situations during the course. 
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The American Arbitration Association has a requirement for disclosures in its Statement of 
Ethical Principles. 
 

• When an arbitrator or mediator is selected from a list of potential neutrals, (s)he is 
required to disclose the existence of interests or relationships that are likely to affect 
impartiality or that might reasonably create an appearance that (s)he is biased against one 
party or favorable to another. 

 
Often when the mediator discloses a prior connection to a party or counsel, the parties will agree 
to proceed with that mediator anyway.  The prudent rule:  when in doubt, disclose. The 
comments to the AAM Guidelines make it clear that the obligation to make disclosures is 
ongoing. 

 
Comment (a). A mediator should withdraw from a mediation if it is inappropriate to 
serve. 
Comment (b). If after commencement of the mediation the mediator discovers that such a 
relationship exists, the mediator should make full disclosure as soon as is practicable. 

 
Another situation which can present ethical dilemmas and which presents frequently in 

mediation is a settlement involving multiple clients.   If a Defendant makes a lump sum offer to a 
group of Plaintiffs or a Plaintiff makes a lump sum demand from Defendants, and the members 
of the group are all represented by the same attorney, there could be a conflict of interest that 
will threaten the settlement.  ABA Model Rule of Professional Conduct 1.8 (g) and  Texas R. 
Disc. P. 1.08 (f)2 provide that an attorney that represents two or more clients shall not participate 
in making an aggregate settlement of the claims of or against the clients, unless each client has 
consented after consultation, including disclosure of the existence and nature of all of the claims 
and of the nature and extent of the participation of each person in the settlement. ABA Model 
Rules 1.7 and 1.8 contain disclosures that the lawyer must make.   

 
Advocates should have discussed at the outset that the clients must decide how any 

settlement proceeds will be divided among the clients in the event of a lump sum offer and on 
what basis an agreement will be made. The agreement should be reduced to writing, and the 
advocate cannot participate in the decision. If necessary, the parties may seek their own 
independent counsel. As a mediator, it is good practice to address whether or not such an 
agreement has been reached at the very beginning of the process before offers and demands are 
exchanged. On the other hand, this potential conflict is resolved if the parties have separate 
offers that are not dependent on what the other party decides to do.  
 

III. Reconciling Competing Duties 

Attorneys must remember that at all times, they are bound by the disciplinary rules of 
professional conduct of the state or states in which they are licensed. An attorney-mediator 
should make clear to the parties that the mediator is not acting as an attorney in this matter, but 
even with that disclosure, the attorney-mediator is bound by the rules applicable to attorneys. 

 
2 The Texas Rules of Disciplinary Conduct largely mirror the ABA Model rules.  For brevity, some of the Texas 
rules will be cited herein without reference to the ABA Model rules, except where the rules vary significantly. 
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Conduct of mediators will also be measured by reference, to the ethical guidelines for mediators 
promulgated by the courts in court annexed mediations, rules of organizations administering the 
proceedings such as AAA, JAMS, etc., and organizations of which they are members such as 
AAM. There may be other duties in a mediation order or in a mediation agreement. Participants 
should be aware of all of these. 

A. Puffery vs. Duty to Be Truthful 

A mediation is a negotiation. It often results in a settlement that will be a binding 
contract. That contract will be at risk of being set aside if material misrepresentations are made 
to secure the agreement. Statements made by the representing attorney such as how the client 
feels about the dispute, how the client values damages, and what the client wants out of the 
negotiation will probably pass as puffery or posturing, even if they are exaggerated. There is no 
obligation to be forthcoming or to disclose everything known. Holding cards close to the vest is 
perfectly permissible. ABA Formal Ethics Opinion 94-387 (1994) – no duty to disclose that the 
statute of limitations has run. But some statements or omissions cross the line such as a statement 
that the party has an eyewitness when it does not.  

If undoing the transaction is not enough of a concern, attorneys should be concerned 
about professional consequences of false statements or omissions, as well as personal liability. 
See, ETHICAL GUIDELINES FOR SETTLEMENT NEGOTIATIONS, ABA Section on Litigation p. 38 
(2002), citing Crowe v. Smith, 151 F. 3d 217 (5th Cir. 1998) – attorney sanctioned for falsely 
representing that his clients were not insured. 

A party’s true bottom line is a material fact. ABA Formal Ethics Opinion No. 93-370 
(1993). Misrepresentation of a material fact is a violation of the duty to be truthful. ABA Formal 
Ethics Opinion No. 06-439 (April 2006). A mediator may want to be careful to avoid asking 
what a party’s true bottom line is. It is often the case that a party’s true bottom line changes after 
participating in the process anyway. 

ABA Model Rule of Professional Conduct  4.1: Truthfulness in Statements to Others, 
states: 

In the course of representing a client an attorney shall not knowingly:  

(a) make a false statement of material fact or law to a third person; or  

(b) fail to disclose a material fact to a third person when disclosure is necessary to 
avoid making the attorney a party to a criminal act or knowingly assisting a 
fraudulent act perpetrated by a client, unless disclosure is prohibited by Rule 1.6.  

The Texas Rule is almost identical.  Additionally, Tex. Disc. R. Prof. Cond. 8.04 states in 
relevant part that an attorney shall not engage in conduct involving dishonesty, fraud, 
deceit or misrepresentation. If the attorney participates in the misrepresentation, the 
attorney could be liable for damages.  
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The duty to be truthful and not mislead requires an attorney to clear up any 
misunderstanding or mistake, including in drafting of documents. For example, if prior 
disclosures said that there is no insurance, but insurance has been found, then the attorney has a 
duty to correct the prior disclosure prior to settlement.  If a draft of settlement documents 
contains a typographical error or mistake, the lawyer should notify the other party rather than 
taking advantage of the error.  

This scenario poses an additional ethics concern for the mediator, particularly if 
the mediator is an attorney. If the mediator knows that a party is deceiving another party, 
the mediator cannot continue with the mediation and may have to report the conduct. 
(See Section IV infra.)  

B. Client Decides Whether to Settle a Dispute 

Occasionally, attorneys attend mediation without their clients (on purpose or because a 
client did not make it to the meeting).  Three concerns arise for these scenarios.  First, Mediators 
need to remember that attorneys have a duty to convey all settlement offers to their client, even 
those that the attorney may deem “not serious” or that the attorney suspects may anger the client. 
Tex. Disc. R. Prof. Cond. 1.02 and 1.03. Some states have rules that prohibit an attorney from 
asking a client to authorize the attorney to unilaterally decide whether to settle the client’s case if 
the attorney is unable to communicate with the client or to sign an agreement on the client’s 
behalf. See, e.g. Arizona Ethics Opinion No. 06-07 (2006) and Nevada Ethics Opinion No. 35 
(2006). 

With respect to entities, private or public, before scheduling, the mediator should 
consider who the client is, and make sure that they have a decision maker attending the 
mediation session and/or make sure that the parties understand what processes are required 
before a binding settlement can be made.  For example, if a city or a school district is a party, it 
may be that any settlement would have to be presented to the city council or school board for 
approval. 

Finally, a review of case law wherein people sought to set aside settlements reveals 
another possible consequence that should be troubling to a mediator – that the mediator may 
become a witness.  See, e.g. Deville v. U.S., 202 Fed. Appx. 761 (5th Cir., 2006). 

C. Duty to Zealously Represent vs. Duty to Resolve 

While an attorney has a duty to zealously represent a client, that does not mean that every 
dispute must go through all stages of litigation to trial and appeal. Tex. Civ. Prac. & Rem. Code 
§154.002 provides:  

  
It is the policy of this state to encourage the peaceable resolution of disputes, with 
special consideration given to disputes involving the parent-child relationship, 
including the mediation of issues involving conservatorship, possession, and 
support of children, and the early settlement of pending litigation through 
voluntary settlement procedures.  
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Some courts have local rules that reiterate that policy and provide that a court may impose 
sanctions against a party that delays mediation or fails to cooperate in scheduling mediation. It 
pays to know your jurisdiction. 

Attorneys also have other duties that may require consideration of mediation. First, the 
attorney has a duty under Tex. Disc. R. Prof. Cond. 3.02 not to take a position that unreasonably 
increases the costs or other burdens of the case or that unreasonably delays resolution of the 
matter. Moreover, an attorney must explain a matter to the extent reasonably necessary to permit 
the client to make informed decisions regarding the representation. Tex. Disc. R. Prof. Cond. 
1.03. To make informed decisions about litigation risks, clients need to know options for 
resolving a dispute, including mediation. 

 

D. Duty to Zealously Represent vs. Respect of Rights of Third Parties 

Occasionally, a mediation participant may be tempted to use a threat of other proceedings 
or embarrassment to gain an advantage in negotiation. Lawyers must avoid threats that are 
extortionate or otherwise unlawful or unethical. … Threats that would be illegal if made to 
convince a party to pay money outside the context of a lawsuit may also be illegal if made to 
pressure a party to agree to a settlement. Examples would include threats to publicly reveal 
embarrassing or proprietary information other than through the introduction of admissible 
evidence in a legal proceeding.” ETHICAL GUIDELINES FOR SETTLEMENT NEGOTIATIONS, ABA 
Section on Litigation p. 50 (2002); see, e.g. Robertson’s Case, 626 A.2d 397 (N.H. 1993) – 
plaintiff’s lawyer in a civil rights case violated ethics rules by persistently threatening lawyers 
with criminal and disciplinary charges and publicly maligning them to pressure them into 
settlement; but see, Kalaynaram v. Burck, 225 S.W.3d 291, 301-02 (Tex. App. – El Paso 2006, 
no pet.) – The settlement between the university and the professor could not be set aside due to 
threats of criminal prosecution and deportation because the university itself could not carry out 
the threats and would have required action by the District Attorney. 

The attorney should resist the temptation to use threats or embarrassment, and if it does 
come up, the attorney mediator must refuse to participate. Tex. Disc. R. Prof. Cond. 4.04 
provides:  

(a) In representing a client, a lawyer shall not use means that have no substantial 
purpose other than to embarrass, delay, or burden a third person, or use methods 
of obtaining evidence that violate the legal rights of such a person. 

(b) A lawyer shall not present, participate in presenting, or threaten to present: 

(1) criminal or disciplinary charges solely to gain an advantage in a civil matter; or 
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(2) civil, criminal or disciplinary charges against a complainant, a witness, or a 
potential witness in a bar disciplinary proceeding solely to prevent participation 
by the complainant, witness or potential witness therein. 

In other words, it is not acceptable to say that if the party does not settle, the matter will be 
turned over to the District Attorney or Attorney General. It is also not acceptable to say that the 
issue will be turned over to the press for the purpose of embarrassing the other party. 

IV. Common myth: What happens in mediation stays in mediation 
 

AAM Ethical Guidelines for Mediators provides: “Confidentiality. A mediator should 
not reveal information made available in the mediation process, which information is privileged 
and confidential, unless the affected parties agree otherwise or as may be required by law.”  
Since the onset of COVID-19, many mediations are now being conducted by Zoom so Mediators 
should be mindful of Comment (a). “A mediator should not permit recordings or transcripts to 
be made of mediation proceedings.” In the Zoom Settings, a mediator may specify that parties 
are not allowed to record.  The Zoom setting also requires attention to where the participants are 
located and who is in (or in and out of) the room with them.  Everyone who can hear the 
discussion should be disclosed, and should understand and agree to confidentiality. 

 
Tex. Civ. Prac. & Rem. Code §154.073 outlines confidentiality in mediation. The general 

rule is that settlement communications are confidential, not subject to disclosure, and may not be 
used as evidence against the participant in any judicial or administrative proceeding. Tex. Civ. 
Prac. & Rem Code §154.053 (c) states that unless the parties agree otherwise, all matters, 
including the conduct and demeanor of the parties and their counsel, is confidential and may not 
be disclosed to anyone, including the court.  

 
Twelve states have adopted the Uniform Mediation Act (UMA), and under Section 4 and 

8 of that statute, the mediation communications are treated as privileged and confidential. Any 
participant, including the mediator and nonparties, may prevent another party from disclosing a 
communication.  

 
In addition to the statutes and rules, many mediators have an agreement that parties sign 

at the commencement of the proceeding that may subject the parties to additional contractual 
obligations.  Most court orders also mandate confidentiality. 
 

Be mindful, however that there are exceptions to the obligation to keep information 
confidential. In the UMA, an oral communication or written material used in or made a part of 
the proceeding is admissible or discoverable if it is admissible or discoverable independent of the 
mediation procedure. The confidentiality concerns of mediation do not override a duty to report 
issues of abuse, exploitation, neglect or illegal conduct.  

Additionally, it may matter why and where the confidential information is being 
disclosed.  For example, under the Uniform Mediation Act, Section 6, there is no privilege at all 
for certain communications.  Under the right circumstances, there is no privilege at all if a court, 
administrative agency or arbitrator finds that the need for the information outweighs the interest 
in protecting confidentiality and there is no other way to obtain the information. 
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Some rules contain a number of circumstances when an attorney may or must make 
disclosures.  For example, Tex. Disc. R. Prof. Cond. 1.05 specifically provides that an attorney 
may reveal confidential information in certain circumstances, including: 

(1) When the attorney has reason to believe it is necessary to do so in order to comply 
with a court order, a Tex. Disc. R. Prof. Cond., or other law. 

(2) To the extent reasonably necessary to enforce a claim or establish a defense on 
behalf of the attorney in a controversy between the attorney and the client. 

(3) To establish a defense to a criminal charge, civil claim or disciplinary complaint 
against the attorney or the attorney's associates based upon conduct involving the client 
or the representation of the client. 

(4) When the attorney has reason to believe it is necessary to do so in order to prevent 
the client from committing a criminal or fraudulent act. 

(5) To the extent revelation reasonably appears necessary to rectify the consequences of 
a client's criminal or fraudulent act in the commission of which the attorney's services 
had been used. 

An attorney must disclose confidential information establishing that a person is likely to 
commit a criminal or fraudulent act that is likely to result in death or substantial bodily harm to 
a person. The attorney shall reveal confidential information to the extent revelation reasonably 
appears necessary to prevent the client from committing the criminal or fraudulent act. An 
attorney must also reveal confidential information when required by the attorney’s duty of 
candor toward the tribunal and truthfulness in statements to others. Tex. Disc. R. Prof. Cond. 
3.03(a)(2) and 4.01(b) 

The offensive use doctrine has been extended to create another exception to mediation 
confidentiality. When a party settled her claims against her roofing contractor in mediation and 
later sued her attorney for malpractice, the appellate court likened the waiver of confidentiality to 
the waiver of privilege. Alford v. Bryant, 137 S.W. 3d 916, 921 (Tex. App. – Dallas 2004). A 
party waives privilege if: 1) The party is seeking affirmative relief; 2) The information, if 
believed by the fact finder, in all probability would be outcome determinative; and 3) Disclosure 
of the confidential information is the only means by which the aggrieved party may obtain the 
evidence. Transamerican Natural Gas Corp. v. Flores, 870 S.W. 2d 10, 11-12 (Tex. 1994) (orig. 
proceeding).  

 
Similarly, the court allowed disclosure of mediation communications in Avary v. Bank of 

America N.A., 72 S.W. 3d 779 (Tex. App. – Dallas 2002). In that case, Avary contended that the 
bank had served in a fiduciary capacity in another case, and unbeknownst to her at the time of 
mediation of the other case, because the bank representative was in a different room, the bank 
breached its fiduciary duty to disclose information to her and entered into a mediated settlement 
agreement that was harmful. The court limited its decision, stating that it was not addressing a 
situation where discovery was sought in the same case in which mediation failed. The court 
concluded that where a case is based on a new tort being committed, and that tort encompasses a 
duty to disclose, Tex. Civ. Prac. & Rem. Code §154.073 does not bar disclosure. 

Page 36



There are other things to consider about confidentiality of mediation. The confidentiality 
of Tex. Civ. Prac. & Rem Code §154.073 extends to the subject matter of the proceeding. 
Discussions of other matters are not confidential, though they may be covered by another 
privilege such as attorney client. In In re Paul Daley, the court distinguished procedural 
information from confidential information. The court had ordered mediation and attendance by 
an authorized representative. The court allowed the deposition of an insurance representative on 
the subject of whether he had left the mediation early. 29 S.W. 3d 915 (Tex. App. – Beaumont 
2000). 

If a settlement is not reached, information about negotiations may be allowed to show the 
reasonableness of attorneys’ fees when an award is sought in Court.  In Lohman v. Duryea 
Borough, the 3rd Circuit Court upheld an order allowing consideration of amounts that were 
offered and rejected even though otherwise settlement offers would be inadmissible. 574 F. 3d 
163 (3d Cir. 2009). In In re Anonymous, the 4th Cir. Allowed information from the mediation of the 
underlying case to be disclosed to the Virginia State Bar’s fee dispute arbitrators.  283 F. 3d 627 (4th Cir. 
2002).  

Finally, parties often provide in a settlement agreement that the fact and terms of 
settlement may not be disclosed. If the settlement includes a governmental entity, then disclosure 
may be required in order to obtain approval of the governmental body and the public may have a 
right under state or federal laws to open the records. Additionally, many times, a settlement is 
reached, and an agreement is signed that provides that further documents will be drafted. Once 
the final drafts are prepared, the parties cannot agree on what should be included as “standard” 
language. When a party seeks to enforce the mediated settlement agreement, evidence may come 
out as to what was intended. This could be avoided by having an agreement at the mediation that 
serves as the final settlement agreement. 

 
V. Duty of Good Faith 

 
A mediation is by definition a negotiation, but occasionally, a party attends, and makes 

no concession. This usually occurs when a defendant makes no offer, but it can also occur when 
a plaintiff makes a demand and does not move. Several courts have held that while a trial judge 
may order parties to attend mediation, the court cannot impose sanctions for failure to negotiate 
in “good faith.” See Avary v. Bank of America, N.A., 72 S.W.3d at 797. Courts are reluctant to 
intrude into the mediation process, and tend to respect the notion that strict confidentiality 
promotes candor and confidence in the process. It has been held that an order even requiring 
good faith mediation would violate the open courts provision of the Texas Constitution. Decker 
v. Lindsay, 824 S.W.2d 247, 251 (Tex. App. – Houston [1st Dist.] 1992, orig. proceeding). 

One side note to the lack of duty to make an offer involves the landmark decision in G.A. 
Stowers Furniture Co. v. American Indemnity Co., 15 S.W.2d 544, 544-46 (Comm’n App. 1929, 
holding approved). The court held that an insurance carrier defending an insured person against a 
covered claim owes its insured party a duty of reasonable care in responding to a demand within 
policy limits. If the insurer does not make an offer, the insured and insurer may become liable for 
damages that exceed the policy limits. The attorney should carefully review the file before 
mediation because if the defense attorney does not advise the decision maker that the Stowers 
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demand was made, then the client cannot make an informed assessment, and the attorney would 
have violated Tex. Disc. R. Prof. Cond. 103(b).  

VI. Conclusion 
 

Mediation is designed to be a constructive vehicle to bring parties to resolution of 
disputes. Even though it is an informal process, the attorneys’ duties must be fulfilled. Parties 
often do not know much about the process and should be fully informed in order for them to 
make decisions. Attorneys and mediators alike have some misconceptions concerning ethical 
obligations and rules and would do well to review applicable rules, statutes, orders and case law.  

 
Karen Roberts Washington is an attorney, mediator and arbitrator with more than 20 

years of experience in alternate dispute resolution. 
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Check Audio Options – Mic and Speaker

Security Options
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Open Participants Window

Create Breakout Rooms Manually
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See Breakout Room List

Rename Breakout Rooms
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Participant Clicks Link and Joins Mediation

Participant Placed in Waiting Room
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Admit Participant from Waiting Room

Participant Selects Audio Options
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Mediator Options for Participant

Participant in Main Meeting Room
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Assign Each Participant to Breakout Room

Participant Moved to Breakout Room
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Move Participant from Breakout Room
to Joint Room, Mediator Room, Other Room

Mediator Joins Breakout Room
for Private Caucus
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Mediator Shares Screen

Select Document/File to Share
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Shared Screen

Leave Breakout Room
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Participant Asks Mediator 
to Return to Breakout Room

Participant Confirms “Ask for Help”
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Mediator Receives Request
to Return to Breakout Room

Mediator Ends Session
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Questions?

Frank Neuner
St. Louis, Missouri

frank@neunermediation.com
www.neunermediation.com
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I. Open your mind

II. Key Concepts

III. The Four Steps

IV. The Skills—A Deeper Dive
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a. Legal profession inertia

b. Need discovery

c. Greedy litigators

d. Doormat syndrome

e. 30 days?

f. Legal profession inertia

g. Client inertia
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After initial review: 57% After follow-up: 62% After discovery/motions: 64%
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Process Number of business days

Initial Dispute Assessment 6

Information Exchange 8

Objective Dispute Valuation 2

Final Resolution 6
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9/6/2020

12

Guide

Actively guide each step.

Facilitate

Facilitate negotiations or 
mediate in step 4

Craft

If dispute doesn’t resolve, 
help craft expedited, 
economical, binding 
procedure to resolve dispute.
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No surprises investigationNo surprises investigation

Dispositive issuesDispositive issues

Sufficient KnowledgeSufficient Knowledge

ExpertExpert

Sufficient 
Knowledge 

request 
(interview?)

Compliant 
Response
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a. The factorsa. The factors

b. The skill of  forecastingb. The skill of  forecasting

c. Thinking fast and slowc. Thinking fast and slow

d. Risk analysis, statistics, and decision treesd. Risk analysis, statistics, and decision trees
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Integrity in sharing Objective Dispute Valuation. EDR’s Objective 
Dispute Valuation stage is premised on the idea that parties should 
present the other side with their objective assessment of the case so 
that each side can understand the other parties’ position and where 
the parties agree or disagree.

Integrity in sharing Objective Dispute Valuation. EDR’s Objective 
Dispute Valuation stage is premised on the idea that parties should 
present the other side with their objective assessment of the case so 
that each side can understand the other parties’ position and where 
the parties agree or disagree.

This can then serve as the basis for meaningful negotiation 
in the Final Resolution stage.
This can then serve as the basis for meaningful negotiation 
in the Final Resolution stage.

Future costs for 
each side.

Future costs for 
each side.

% likelihood of 
prevailing on 

dispositive claims.

% likelihood of 
prevailing on 

dispositive claims.

Low, middle, high 
range of damages.
Low, middle, high 
range of damages.

Likely statistical 
result

Likely statistical 
result

BATNA/WATNA.BATNA/WATNA. Leverage factorsLeverage factors Interest-
based solutions

Interest-
based solutions

Page 75



9/6/2020

16

Page 76



9/6/2020

17

Page 77



9/6/2020

18

Fast: intuitive, 
automatic, emotional, 

easy, uses heuristics 
(rules of thumb or an 

educated guess).

Slow: Deliberate, 
requires effort, rule-

governed.

Framing 
effect

Framing 
effect

Confirmation 
bias

Confirmation 
bias

Sunk-cost 
fallacy

Sunk-cost 
fallacy AnchoringAnchoring
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People tend to be 
risk-averse weighing 
potential gains, and 
risk-tolerant 
weighing potential 
losses.

So aim to present 
multiple frames.
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Initial 
Dispute 

Evaluation

Initial 
Dispute 

Evaluation

To settle, I need to get my fees back plus…To settle, I need to get my fees back plus…

Both sides want that, but the money’s gone, Both sides want that, but the money’s gone, 

And the only costs relevant are what the parties 
will incur if they don’t settle.
And the only costs relevant are what the parties 
will incur if they don’t settle.
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The roulette 
wheel and the 

number of 
African 

countries in the 
United Nations.

The roulette 
wheel and the 

number of 
African 

countries in the 
United Nations.

v.v.

Good forecasters 
are probabilistic 

and adjust as 
they learn more.

Good forecasters 
are probabilistic 

and adjust as 
they learn more.

This Photo by Unknown author is licensed under CC BY-NC-ND.
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Win 1 and 
win 2

Lose 1 and 
win 2

Win 1 and 
lose 2

Lose 1 and 
Lose 2
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Avoids errors in 
statistical reasoning in 
independent and 
sequential variables.

1
Key is to strip down to 
essential liability 
questions and damage 
options. (Don’t lose 
forest for the trees.)

2
For damages, use low, 
middle and high 
ranges.

3
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Ethical standards specific to cooperation in adversarial process;Ethical standards specific to cooperation in adversarial process;

Carefully-defined rules of cooperation with safeguards;Carefully-defined rules of cooperation with safeguards;

Skilled lawyers who can distinguish between the wheat and chaff 
of evidence needed to value a case; 
Skilled lawyers who can distinguish between the wheat and chaff 
of evidence needed to value a case; 

Use of sophisticated risk-analysis tools.Use of sophisticated risk-analysis tools.
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I. OVERVIEW 

 In traditional litigation, settlement typically comes only after lawyers engage in 
months or years of adversarial posturing that escalates the original conflict, deteriorates 
the relationship of the parties, and costs an ever-increasing amount of time and money. 

 Early Dispute Resolution (or EDR) seeks to short-circuit the traditional litigation 
model and provide parties with methods, optimally using the services of a trained neutral, 
to resolve almost all disputes within 30-60 days at a fraction of the cost.  Further, when 
properly implemented, the parties should reach roughly the same resolution they would 
have reached after protracted discovery and motion practice. 

 This paper introduces the techniques and strategies for EDR primarily through an 
overview of the EDR Practice Protocols, a set of provisions that have been developed to 
help parties, lawyers and neutrals navigate the thorny ethical and practical issues that 
lurk within the EDR process. Following the introduction of the topic in Section I, Section 
II presents examples of how other dispute resolution processes, especially mediation, 
have rapidly changed the process of dispute resolution, setting the stage for the next major 
advance. Section III examines tools from established EDR models that can be tailored to 
business disputes. And Section IV discusses a rigorous four-step, 30-day process for 
resolution of business disputes: (i) Initial Dispute Assessment, (ii) Exchange Information 
with the goal of obtaining Sufficient Knowledge, (iii) engage in Objective Dispute 
Valuation, and (iv) achieve Final Resolution.  Finally, the appendixes attach a sample EDR 
contract clause and EDR agreement, as well as disclose the latest version of the EDR 
Practice Protocols, a set of guidelines and procedures developed to assist parties and 
neutrals implement the EDR process.1 

 EDR should be of specific interest to mediators and other alternative dispute 
resolution professionals as the methods opens up an entirely new practice area for 
appropriately trained neutrals to guide parties through the EDR process.  

A. The Tortoise and the Hare Revisited 

In Aesop’s fable of the tortoise and the hare, the hare runs fast and then, 
overconfident, takes a nap. The tortoise, plodding along slowly and steadily, wins the race 
– leading to the lesson that “slow and steady” is always the better approach. That lesson, 
however, doesn’t work in today’s economy—business now wants to be the hare (no 
snoozing, though), and the hare always wins.  

Most litigators, on the other hand, are still fine being the tortoise. When clients 
come to us with a dispute, we tell them that it will take at least a year or two to get through 
trial, then another year or so if there is an appeal, and that the whole thing will likely cost 
hundreds of thousands of dollars. We then offer a sliver of hope by adding that after 
months of expensive discovery and dispositive motions, the case may be ripe for 

1 The EDR Protocols were developed by the EDR Institute and its founder Peter Silverman.  The EDR 
Institute is a non-profit corporation organized to promote the fair, effective and ethical use of early dispute 
resolution principles and to educate lawyers, judges, neutrals, businesses and the general public about 
EDR’s benefits.  
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mediation.2  

And, at least so far, many clients buy it without blinking an eye. That won’t last. 
Soon enough, consistent with their everyday business reality, clients will tell us that they 
don’t need a year of discovery and motions, and that they want disputes resolved quickly, 
cost-effectively, and fairly. They won’t tolerate litigation tortoises.  They’ll start 
demanding litigation hares.  

B. Why EDR Works: A Survey on Forecasting 

Even if business starts demanding litigation hares, is that feasible or smart? Can 
litigation hares succeed in resolving disputes quickly, economically, and fairly?  

Unquestionably yes. Ninety-five percent of filed cases don’t go to trial.3  Using 
EDR, most of those disputes could be resolved in 30-60 days without the filing of a 
complaint.  

We gave the survey that follows to 135 franchise lawyers, about two-thirds having 
more than 20 years of practice.  We will summarize the results at the end of the discussion, 
but please answer the questions yourself before you get there.  Don’t overthink the 
answers—go with your best initial judgment.  

1. Assume that a client gives you a ten-minute summary of a new franchise 
dispute.  The client explains the pros and cons; tells you the state the franchisee is in; and 
gives you the franchise agreement, in which you review the clause at issue, the governing 
law, and the dispute resolution clause.  With just that information, you tell your client 
what you think the likely outcome of the dispute will be.  What’s your confidence level 
that your prediction will be right within a reasonable range (+/- 20%)? 
 

2. Now assume that in your next discussion, the client gives you the few most 
material e-mails; summarizes the key participants’ recollections; and based on your 
prodding, acknowledges more negative facts.  With just that additional information, you 
tell your client what you think the likely outcome of the dispute will be.  What’s your 
confidence level that your prediction will be right within a reasonable range (+/- 20%)? 

 

2 In 2010, a group of civil justice reform groups attempted to quantify the perceived wastefulness 
of modern discovery by performing a survey of litigation costs of Fortune 200 companies, which they 
submitted to a judicial conference on civil litigation. After noting a marked increase in litigation costs 
between 2000 and 2008, primarily due to burgeoning e-discovery, the report noted that of the 4,980,441 
pages of documents produced on average in major cases that went to trial in 2008 (with “major cases” being 
defined as those with more than $250,000 in litigation costs), only 4,772 pages ended up as trial exhibits, 
or 0.10% of the pages produced.  The report concluded that the produced-to-used ratio of 1,044 to 1 
suggested that “document discovery may be an inefficient resource for the finder of fact.”  See Lawyers for 
Civil Justice, et al., Litigation Cost Survey of Major Companies, Duke Law School (May 2010). 

 3 While one often sees the assertion that over 95% of cases “settle,” the statistics reflect cases that 
resolve other than through trial. But cases can be dismissed for reasons other than settlement, so the 95% 
number likely overstates the percentage of cases that settle. See, e.g., John Barkai, Elizabeth Kent, and 
Pamela Martin, A Profile of Settlement, Court Review: The Journal of the American Judges Association 
42:3-4 (Dec. 2006).  
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3. Now assume that the dispute goes to litigation, you take full discovery, and 
the court or arbitrator denies both sides’ summary judgment motions.  With just that 
additional information, you tell your client what you think the likely outcome of the 
dispute will be.  What’s your confidence level that your prediction will be right within a 
reasonable range (+/- 20%)? 

 
The results were that after the initial ten-minute presentation, lawyers had an 

average 57 per cent confidence level that their prediction was within a range of plus or 
minus 20 percent.  After seeing a few key documents and a few key witness summaries, 
the average confidence level rose five percentage points to 62 per cent.4  After full 
discovery and summary judgment, the average confidence level rose only another two 
percentage points.5   

Suppose you told your client that your confidence level at the beginning of a 
dispute—before a complaint or answer is filed—is about 60%, and that spending a few 
hundred thousand dollars on discovery and summary judgment motions will increase 
your confidence level by next to nothing?  What do you think your client would then say 
is the best time is to try to resolve the dispute? Our sense is most clients will say, without 
hesitation, to try to resolve the dispute not just early, but as early as possible, without 
litigation.6  

C. Rapid, Simple Resolution and The Basic Four Steps in EDR  

The EDR process described in this paper is a scalable process that can be applied 
to resolve disputes in 30-60 days without the filing of a complaint. Initially, the parties 
seek “Rapid Simple Resolution,” whether through distributive or integrative negotiation 
or dynamic mediation.7 Most disputes should be able to be resolved through this process. 

4 Scott Korzenowski of Dady & Gardner pointed out that the initial inquiry usually includes calling 
opposing counsel to see if they have key points that one may not have heard from one’s own client.  That is 
correct, and we would add that to the survey if we were to use it again.  If that were added to the hypothetical 
question, our sense is that the confidence level would likely rise. 

 5 The survey asked one more substantive question:  How often do you learn information in discovery 
that changes your assessment of the likely outcome of a case by more than plus or minus 20 per cent.    Here 
the average answer was 39 per cent of the time.  We are not sure how to square that average answer with 
the average answer that full discovery and motion practice basically don’t add to experienced counsel’s 
confidence level that their prediction of a dispute’s outcome is within a 20 per cent range.  One answer is 
that the discovery may change our view of the assessment of the likely outcome of the case, but only within 
that range. But our sense is that there’s more to it that would need to be fleshed out by further research. 

 
  6 This assumes that the client is interested in speed, economy, and obtaining maximum value. 
Clients may have other interests, however, such as spending their adversary into submission out of pique 
or to deter others. 

7 In traditional mediation, the parties contact a mediator and then set a date in the future to meet 
and attempt to mediate a resolution to a dispute.  Prior to that date, little or no work is done to bring about 
the resolution of the matter other than providing position statements to the mediator.  In dynamic 
mediation, the mediator gets involved early, sometimes in person, but more often over the telephone and 
through email, to learn about the case and issues prior to any sort of formal mediation. The primary goal of 
the dynamic mediator is to make sure the parties have the information they need to form a settlement 
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If the parties aren’t able to resolve the dispute rapidly through this process, then 
the parties would engage in the 4-step EDR process: (i) initial dispute assessment, (ii) 
information exchange, (iii) objective valuation, and (iv) final resolution.  

Before fully discussing Rapid Simple Resolution and the four steps in EDR, the 
next section asks whether it is realistic to think that the business legal community could 
rapidly develop and implement a new dispute resolution model. We think it is realistic 
and, in support of that, review three EDR processes that have rapidly changed dispute 
resolution over the last three decades – mediation, collaborative law, and structured 
negotiation—which can serve as models for rapid change.  

II. RAPID CHANGE: MODELS FROM OTHER DISPUTE RESOLUTION 
PROCESSES  

This section looks at the history of three models that have rapidly changed dispute 
resolution over the last three decades, showing the opportunity for new processes to do 
the same in the next three decades.   

A. Mediation 

In the late-19th century, mediation began as a process for resolving collective 
bargaining disputes.8 In the late 1970s, the Department of Health, Education, and Welfare 
enlisted the Federal Mediation and Conciliation Service to help mediate disputes under 
the Age Discrimination Act of 1975.9 In 1979, the International Institute for Conflict 
Prevention & Resolution (“CPR”) was formed as a think tank to seek alternatives to costly, 
antagonistic, lengthy litigation, and began to promote mediation.10 In the early 1990s 
federal courts began to encourage early settlement options through court-conducted 
settlement conferences and private mediation. State courts soon followed suit.11 Once 
considered a controversial innovation, mediation is now universally accepted as a favored 

position and bring the parties closer to resolution before a formal mediation even begins.  Dynamic 
mediation may involve a traditional mediation. For reasons that will become clear, dynamic mediation and 
EDR can be integrated to increase the chance of reaching a final resolution to a dispute.  

 8 Created in 1913, the U.S. Department of Labor mediated labor/management disputes and in 1917 
appointed Commissioners of Conciliation to mediate the disputes. See History of Mediation, Mediation 
Matters, http://www.mediationmatterssd.com/mediationmatters/history.html; and Michael McManus 
and Brianna Silverstein, Brief History of Alternative Dispute Resolution in the United States, Cadmus 
(Nov. 1, 2011), http://www.cadmusjournal.org/node/98.  

 9 See generally History of Mediation and Brief History, supra note 4.  

 10 F. Peter Phillips, Introduction, in Managing Franchise Relationships through Mediation (CPR 
2008). 

 11 Dana Shaw, Mediation Certification: An Analysis of the Aspects of Mediator Certification and an 
Outlook on the Trend of Formulating Qualifications for Mediators, U. Toledo L. Rev. (Winter, 1998), at 31-
32. The author drew her information from the 1995 SPIDR Commission’s report titled Ensuring 
Competence and Quality in Dispute Resolution Practice (April 1995), https://bridge.acrnet.org/?t=store. 
php. 
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practice in dispute resolution.   

B. Collaborative Law 

Collaborative law arose in the divorce and family law context. It involves the use of 
a participation agreement, where both parties to a divorce hire collaborative lawyers who 
agree to work cooperatively to try to resolve the dispute without litigation. If they’re 
unable to do so, both lawyers must resign, and both parties need to retain new counsel to 
try the lawsuit.  

Collaborative law was started in the late 1980s by one lawyer, Stuart Webb in 
Minnesota. In 1990, he and three other lawyers started an institute to promote the 
practice. Soon, training and certification began. In 2001, Texas amended its Family Code 
to add collaborative law procedures.12 Now, some 30 years after its first use, more than 
20,000 lawyers have been trained in collaborative law worldwide, and The International 
Academy of Collaborative Professionals has over 5,000 members. In 2009, the Uniform 
Law Commission adopted the Uniform Collaborative Law Rules and Uniform 
Collaborative Law Act (“Uniform Collaborative Law Rules/Act”),13 and 15 states have 
already adopted versions of it.  

When it first started, collaborative law threatened the status quo of family law 
lawyers, family law courts, and state bar ethics rules. Yet it has been successful in 
supplanting a significant percentage of traditional divorce litigation (and divorce 
mediation) as the preferred method for resolving contested divorces.  

C. Structured Negotiation  

In 1995, three civil rights lawyers14 were approached to represent blind clients 
seeking to compel national banks to make ATM machines accessible. Rather than bring a 
class action, the plaintiffs’ counsel wrote Bank of America, Wells Fargo, and Citibank to 
suggest a cooperative process to resolve the dispute. The banks agreed to sign tolling 
agreements and then negotiated rigorous ground rules for the dispute resolution process, 
which now goes by the name “structured negotiation” (described in more detail below).   
Resolution of that dispute required the technical innovation of talking ATMs, which took 
four years to develop. Following the technical solution, the original banks signed 
settlement agreements with the claimants, which was followed by settlement agreements 

 12 See Lawrence Maxwell, Jr., The Development of Collaborative Law, Alternative Resolutions 
(Summer/Fall 2007). 

 13 See Uniform Collaborative Law Rules and Uniform Collaborative Law Act, Final Act 2010 (the 
National Conference of Commissioners on Uniform State Laws (“NCCUSL”) 2010) (“Uniform Collaborative 
Law Rules/Act”) at 4-9, https://bit.ly/2RdN9xF (broad description of how widespread collaborative law 
has become).  

 14 The three were Barry Goldstein, Linda Dardarian, and Laney Feingold. See Laney Feingold, 
Structured Negotiation: A Winning Alternative to Lawsuits at 7-10 (ABA 2016). 
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with close to 25 other banks.15  

Since that time, one of the original attorneys, Laney Feingold, has used structured 
negotiation to resolve more than 60 civil rights disputes nationwide without filing a 
lawsuit. The opposing parties have included Major League Baseball, CVS, Charles 
Schwab, and Denny’s. Large hospitals now use the process to resolve disputes with 
patients, and the nation’s largest pharmacies use the process to handle customer claims.16  

D. Lessons 

There are two lessons here. The first is that, since the late 80s/early 90s, 
practitioners have diligently sought to develop and apply new processes to shorten the 
time of dispute resolution, to make it more economical, and to minimize or eliminate the 
need for lawsuits. The second is that the bar rapidly adopted these models to the point 
that the models became fixtures in dispute resolution.   

The next section examines the processes involved in these and other dispute 
resolution models.  

III. EXISTING DISPUTE RESOLUTIONS TOOLS USEFUL FOR EDR 

A number of successful alternative dispute resolution processes exist beyond 
standard mediation. They each offer effective tools that are applicable to EDR. So before 
turning to a full discussion of EDR, this paper reviews more fully collaborative law, 
structured negotiation settlement counsel, and the combination of mediation and 
arbitration known as med-arb.  

A. Collaborative Law 

Collaborative law is used primary in family law. While its applicability to business 
disputes has been limited for reasons described below,17 its core concept of cooperative 
culture and procedures are directly applicable to EDR.  

The starting point for collaborative law is that parties hire lawyers who subscribe 
to the collaborative law process and are trained in cooperative negotiating.18 For example, 

 15 Id. 

 16 Id. at 10. 

 17 See, e.g., David A. Hoffman, Collaborative Law in the World of Business, 6:3 Collaborative 
Review (2003); Diana Fitzpatrick, Using Collaborative Law to Resolve Commercial Business Disputes, 
https://bit.ly/2SIjoSy; Civil and Commercial Application of Collaborative Practice (International 
Academy of Collaborative Professionals), https://bit.ly/2AHzftE; R. Paul Faxon & Michael Zeytoonian, 
Prescription for Sanity in Resolving Business Disputes: Civil Collaborative Practice in a Business 
Restructuring Case, 5:2 Collaborative Law Journal (2007); Michael Zeytoonian, Three Misconceptions 
About Using Collaborative Law in Employment Disputes; https://bit.ly/2QdefAl 

 18 See also generally, John Lande, Possibilities for Collaborative Law: Ethics and Practice of 
Lawyer Disqualification and Process Control in a New Model of Lawyering, 64 Ohio St. L.J. 1315 (2003) 
(“Possibilities”).  
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the parties’ counsel help them “communicate with each other, identify issues, collect and 
help interpret data, locate experts, ask questions, make observations, suggest options, 
help express [their] needs, goals, interests, and feelings, check the workability of proposed 
solutions, and prepare and file all required documents for the court.”19 Collaborative 
attorneys aren’t supposed to take advantage of points the other attorney misses or 
amounts miscalculated. If experts are needed, the parties hire them jointly. The parties 
are supposed to make full and honest disclosure of all relevant information.20  

The parties enter into a collaborative law agreement21 that governs informed 
consent,22 disclosure of information and documents,23 voluntary termination of the 
process,24 enforceability of settlement agreements, and the role of parties, non-parties, 
and counsel. The key provision is that the lawyers and parties agree that if the parties do 
not resolve their dispute and either party then wants to proceed to litigation, the lawyers 
must resign and the parties then need to retain new counsel.25  

A variation on this is “cooperative law.” The distinguishing factor in cooperative 
law is that while the parties initially pursue settlement using the same cooperative 
negotiation principles, the lawyers aren’t required to resign if the parties later choose to 
litigate.26 Cooperative law in the business context has evolved into a process known as 
planned early negotiation and includes the notion of hiring settlement counsel (discussed 
in more detail below).27  

One key issue that makes the collaborative law process work involves the legal 
ethics rules surrounding the “good-faith duty to make timely, full, candid, and informal 

 19 Collaborative Law Institute of Illinois Principles and Guidelines, §4, https://bit.ly/2AICktD. 

 20 Id. § 6.  

 21 The minimal requirements are set out in Rule 4 of the Uniform Collaborative Law Rules. See 
Uniform Collaborative Law Rules/Act, supra note 16, at 48-50. Beyond the core requirements, parties may 
vary agreements based on their interests and concerns. See discussion of Uniform Collaborative Law 
Rules/Act in Section II.B, supra. 

 22 See Uniform Law Rule 14. Uniform Collaborative Law Rules/Act, supra note 16, at 60-61. 

 23 See Uniform Law Rule 12. Id. at 59. 

 24 See Uniform Law Rule 5. Id. at 50-53 

 25 See Uniform Law Rules/Act. Id. at 9-11. 

 26 Id.; see, e.g., John Lande, The Movement Toward Early Case Handling in Courts and Private 
Dispute Resolution, 24 Ohio St. J. Disp. Resol. 81, 121-126 (2008). 

 27 There are also advocates for using collaborative law to resolve commercial disputes. See, e.g., R. 
Paul Faxon & Michael Zeytoonian, Prescription for Sanity in Resolving Business Disputes: Civil 
Collaborative Practice in a Business Restructuring Case, 5 Collab. L. J. (Fall 2007); Sherri R. Abney, 
Avoiding Litigation: A Guide to Civil Collaborative Law (Trafford Publishing 2005). See also website for 
the Global Collaborative Law Council, whose mission is “advancing the use of collaborative process for 
resolving civil disputes around the world.” (http://www.collaborativelaw.us/about.html). 
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disclosure” to the other side, which must be promptly updated.28 For example, to insure 
informed consent for entering into the process, collaborative attorneys must clearly 
explain to their clients that their spouse may not make full disclosure of information and 
documents.29 Further, collaborative lawyers have the duty to screen out from a 
collaborative law process any clients who may not be trusted to make full, good-faith 
disclosure.30 If either party suspects that the other side isn’t disclosing fully, either party 
may withdraw from the process at any time.31 (Parties may also withdraw at any time in 
the process for any reason.32) Attorneys who discover that their clients are withholding 
information must terminate the collaborative process.33 The final protection is that 
settlement agreements may be challenged where one party fails to disclose material 
information after committing in the collaborative law agreement to disclose all such 
information.34  

Because this approach significantly departs from the attorney’s traditional role in 
dispute resolution, it raises a host of issues. One is ethical.35 Do lawyers’ agreements to 
resolve the dispute without resort to litigation contradict their usual professional 
obligation to zealously advocate for their clients’ interests? As a general matter, the 
American Bar Association, state bar associations, and legislatures have taken the position 
that practicing collaborative law in the family law area with a client’s informed consent 
doesn’t violate the rules or obligations of professional responsibility.36 There is no strong 

 28 See Uniform Collaborative Law Rule 12. Uniform Collaborative Law Rules/Act, supra note 16, at 
59. 

 29 See John Lande, Possibilities for Collaborative Law: Ethics and Practice of Lawyer 
Disqualification and Process Control in a New Model of Lawyering, 64 Ohio St. L. J. 1315, 1342 (2003); 
and Eric Fish, Michael Kerr, & Nicole Julal, The Uniform Collaborative Law Act: Frequently Asked 
Questions (“FAQ”) 5-6, http://apps.americanbar.org/dch/thedl.cfm?filename=/DR035000/sitesof 
interest_files_FAQson the UCLA.pdf (last visited June 8, 2017). 

 30 John Lande & Forrest S. Mosten, Collaborative Lawyers’ Duties to Screen the Appropriateness 
of Collaborative Law and Obtain Clients’ Informed Consent to Use Collaborative Law, 25 Ohio St. J. on 
Disp. Resol. 347, 359-60 (2010). 

 31 See Uniform Collaborative Law Rules/Act, supra note 16, at 29. 

 32 See Uniform Collaborative Law Rule 5(f). Id. at 51. 

 33 Lande, supra note 32, at 1322. 

 34 E.g., Rawls v. Rawls, No. 01-13-00568, 2015 WL 5076283, at *4 (Tex. App.—Houston 2015) 
(genuine issue of material act as to whether husband violated collaborative law agreement); and Howard 
S. v. Lillian S., 62 A.D.3d, 187, 193, 876 N.Y.S.2d 351, 355 (2009) (based on wife’s concealment of child’s 
actual father, husband entitled to damages related to cost of collaborative law process). See also Fish, et al, 
supra note 32, at 6 (available theories for challenging a settlement agreement may include fraud, 
constructive fraud, reliance, breach of fiduciary duty of disclosure, and breach of duty to disclose based on 
superior knowledge and access to information). 

 35 See generally Possibilities, supra note 27, at 1330-1372. 

 36 See generally Scott R. Peppet, The (New) Ethics of Collaborative Law, 14 Disp. Resol. Mag. 23 
(Winter 2008). The ABA Standing Committee on Ethics and Professional Responsibility in Formal Opinion 
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reason why that analysis should change when applied to commercial disputes. If anything, 
parties in a business dispute are generally more sophisticated than spouses going through 
a divorce and, thus, more capable of giving informed consent.  

While the general notion of cooperative discovery applies well to business disputes, 
other aspects of the collaborative process would likely require modification in a business 
setting. 37  

• In a divorce proceeding, it’s reasonably clear what information and documents 
are relevant for division of property. Further, if both parties have fully and 
honestly disclosed their assets in the collaborative process, family law is fairly 
well settled as to division of property and monetary settlement. In business 
disputes, to the contrary, the facts and law are usually contested and the 
universe of relevant documents and information is potentially far more 
expansive. Thus, more rigor is required to define full cooperative disclosure in 
the business setting.  

• Divorcing parents with custody disputes have a common goal in trying to 
determine their children’s best interests, which is also the formal legal standard 
for determining custody. Because of this, both parties have an incentive to seek 
a positive relationship. Likewise, at times, businesses may have relationship 
concerns when they are in disputes with parties with whom they’ll have ongoing 
dealings, but both sides also have a strong self-interest that their positions are 
intended to protect. Thus, some business disputes may involve a choice 
whether to work on maintaining a positive relationship. For parents, that 
usually is the preferred choice for the children’s benefit. 

• If a business dispute isn’t resolved through EDR and the case proceeds to 
arbitration or litigation, the collaborative law’s disqualification requirement 
would disrupt the way businesses traditionally use their litigation counsel.38 
Each side may resist using a process where its long-time counsel could not 
continue to represent it if the dispute proceeded to litigation. This could change 
over time – for example, businesses could have certain lawyers they use 
collaboratively and others that they use for litigated matters, with both sets of 
lawyers developing a deep understanding of the business’s values. Such a 
change would take time to evolve.  

• In collaborative law, there is a nationally-recognized set of principles and 

447 found that the practice doesn’t violate any ethical requirements. A number of states have enacted 
statutes that recognize and authorize collaborative law. See. e.g., CAL. FAM. CODE § 2013; N.C. GEN. 
STAT. §§ 50-79; and TEX. FAM. CODE ANN. § 6.603. 

 37 See generally David A. Hoffman, Collaborative Law in the World of Business, Collaborative 
Rev., Vol. 6, No. 3, at 1 (Winter 2003), https://bit.ly/2PDDC1h. 

 38 See John Lande, Evading Evasion: How Protocols Can Improve Civil Case Results, 21 
Alternatives to High Cost Lit. 149, 163-65 (2003); Robert W. Rack, Jr., Settle or Withdraw: Collaborative 
Lawyering Provides Incentive to Avoid Costly Litigation, Disp. Res’n. Mag., at 8 (Summer 1998). 

Page 100



associated training to become certified as a collaborative law practitioner. In 
the commercial context there is none of this, although many lawyers may be 
aware of the general principles.  

B. Structured Negotiation 

In structured negotiation, which has been applied primarily to civil rights disputes, 
the parties sign a tolling agreement and then negotiate ground rules to govern the 
cooperative process, including longer-term tolling agreements, confidentiality, 
information sharing, and experts.39 Because the cases generally involve civil rights, 
particular attention is paid to the issue of who the claimants are and who they represent,40 
and to fee-shifting statutes.41  

Structured negotiation doesn’t require mutual withdrawal of attorneys if a 
settlement isn’t reached. That approach would not be feasible in the civil rights area 
because plaintiff’s counsel is usually paid only by negotiating their fees as part of 
settlement. Further, cases can take years, and it would not make sense for plaintiff’s 
counsel to withdraw after having developed all the experience on that particular matter.  

Structured negotiation’s fixed-step process is generally applicable to all business 
disputes, but the application differs because class-type civil rights disputes present special 
issues and challenges not present in most business disputes.  

C. Settlement Counsel 

Settlement counsel are retained solely to try to settle a dispute; they don’t 
participate in litigation.42  Their role could be sequential, where settlement counsel would 
initially try to resolve the dispute and, if unsuccessful, the matter would be turned over to 
litigation counsel. Or settlement counsel could stay active throughout the litigation, acting 
in parallel with trial counsel, and be prepared to negotiate settlement when appropriatee.  

Ideally, both sides would use settlement counsel, but that isn’t necessary. Good 
settlement counsel should be skilled enough to work with traditional litigation counsel 
who are willing to engage in the process in good faith.  

 39 See Feingold, supra note 17, at 59-99. 

 40 Id. at 42-44.  

 41 Id. at 65-66. 

 42 See, e.g., Heather D. Heavin & Michaela Keet:  A Spectrum of Tools to Support Litigation Risk 
Assessment:  Promises and Limitations, 15 Canadian Journal of Law and Technology 265 (2017); Kathy 
Brian, Why Should Businesses Hire Settlement Counsel?, 2008 J. Disp. Resol. 195; Dan Churay, Frank M. 
Bedell, Eric O. English & J. Patrick O’Malley, Case Studies in Settlement Counsel: Best Practices for 
Litigation Exit Strategies, 33 No. 8 ACC Docket 50 (Oct. 2015); James E. McGuire, Settlement Counsel: 
Answer to the FAQs, 3:2 NYSBA Disp. Resol. Law (Fall, 2010); William F. Coyne, Jr., The Case for 
Settlement Counsel, 14 Ohio St. J. on Disp. Resol. 367 (1999); Roger Fisher, What About Negotiation as a 
Specialty, 69 A.B.A.J. 1221, 1221-1224 (1983); James E. McGuire, Why Litigators Should Use Settlement 
Counsel, 18 Alternatives to High Cost Litig. 107, 120-23 (2000). 
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Another potential concern in the use of settlement counsel is that settlement 
counsel may be biased toward settlement and not assert the parties’ respective positions 
as strongly as they should. In light of the benefits that can be realized from early resolution 
of a dispute, this should not be a major concern (and is in some ways the reverse of 
litigators being biased toward full-course litigation because it is more lucrative). The 
process can work if parties hire ethical, highly skilled lawyers who would handle the 
process objectively, and who would be able to advocate their client’s position strongly 
while still seeking settlement at fair terms.  

D. Med-Arb 

As suggested by the name, Med-Arb is the joining of mediation and arbitration in 
a sequential dispute resolution process. At its most general level, if mediation fails, then 
arbitration follows, often with the mediator becoming the arbitrator.  

The advantage to the process is that neutrals have the full set of tools needed to 
bring the matter to conclusion, whether by consensual settlement or through an 
arbitration award. For example, neutrals have flexibility to arbitrate vexing issues, while 
using mediation to resolve other issues. Likewise, the neutral can fashion a settlement on 
some issues, while leaving others for arbitration. Finally, if mediation fails, the parties 
don’t need to incur the time and expense of finding a new neutral to be the arbitrator. 

The process has two downsides that have led many to avoid it. First, if parties know 
the neutral will become the arbitrator, the parties may be reluctant to share openly with 
the neutral in mediation out of concern that information could later be used against them 
if the matter proceeds to arbitration. Second, if the neutral has the ultimate power to rule 
on the matter as an arbitrator, that gives the neutral coercive control, which could 
undermine the voluntariness principle of mediation.  

Despite these downsides, Med-Arb demonstrates that mediators, regardless of 
whether they also serve as the arbitrator, can help develop an economical, streamlined 
arbitration to resolve outstanding issues if the parties are unable to resolve a dispute 
cooperatively through mediation. This can include any number of options, ranging from 
structuring litigation or arbitration by sequence, scope, discovery limits, or otherwise, to 
variants on standard arbitration such as baseball,43 night baseball,44 or high-low.45  

 43 In baseball arbitration, each party chooses and discloses to the arbitrator a settlement number. 
The arbitrator’s sole decision is which of the two numbers to choose for the award.  

 44 Like baseball arbitration, each party chooses a settlement number but doesn’t reveal it to the 
arbitrator. The arbitrator then rules on how she values damages. The actual award will be the number 
closest to the arbitrator’s damages finding.  

 45 In high-low arbitration, the parties’ bracket damages between an agreed high and low number. 
If the award is lower than the low number, the respondent pays the agreed-upon low figure. If the award is 
higher than the high number, the claimant accepts the high number. If the award is in between, the parties 
are bound by the arbitrator's figure. The parties choose whether to disclose the high and low numbers to 
the arbitrator before the arbitration.  
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IV. ADOPTING AND IMPLEMENTING A 30-60 DAY EARLY DISPUTE 
RESOLUTION POLICY 

There is no generally-accepted procedure for EDR like that developed over the 
years for mediation. EDR principles have been written about in a number of different 
contexts and under a number of different names. The ABA’s Dispute Resolution Section 
has published a brochure on one approach called Planned Early Dispute Resolution,46 and 
that Section has an EDR Committee that continues to focus on the area. Others have 
written on more specific approaches under the names Planned Early Negotiation,47 
Guided Choice,48 Early Active Intervention,49 and Early Intervention Mediation.50 

This section of the paper presents a proposal for initially trying to resolve disputes 
through what we call rapid simple resolution:  Based on the facts known at the outset of 
the dispute, resolving the dispute rapidly and simply using straightforward distributive 
or integrative bargaining or dynamic mediation.  If the dispute doesn’t resolve through 
Rapid Simple Resolution, the parties would engage in a specific four-step EDR process 
drawing on insights from mediation, collaborative and cooperative law, structured 
negotiation, Med-Arb, and earlier approaches to EDR. The process would be applicable 
to all business disputes, absent unusual circumstances. It aims to resolve disputes in 30-
60 days.  

A. The Necessary Conditions: Parties, Counsel and Sufficient 
Knowledge 

Successful EDR requires certain conditions, which we call the Necessary 
Conditions. They are that each party to the dispute: 

(1) is reasonable;  

 46 John Lande, Kurt L. Dettman & Catherine E. Shanks, Planned Early Dispute Resolution, A.B.A. 
Sec. Disp. Resol., https://bit.ly/2EWTub9 (2015). See also John Lande and Peter W. Benner, Why and How 
Businesses Use Planned Early Dispute Resolution, 13 U. St. Thomas L. J. (2017).  

 47 See John Lande, Lawyering with Planned Early Negotiation: How You Can Get Good Results 
for Clients and Make Money (ABA 2d ed. 2015); see also John Lande, “A Framework for Advancing 
Negotiation Theory: Implications from a Study of How Lawyers Reach Agreement in Pretrial Litigation,” 16 
Cardozo J. of Con. Res’n.1 (2014). 

 48 For a comprehensive description of and bibliography on Guided Choice, see 
www.gcdisputeresolution.com.  

 49 See e.g., Peter Silverman, Mediation 2.0., 15 The Franchise Lawyer 4 (Fall 2012); Steven Fedder, 
John Lande, & Peter Silverman, Can We Resolve Franchise Disputes Faster, Cheaper, Better, Franchising 
Business and Law Alert 16:10 (LJN 2010). 

50 Douglas McQuiston, Early Intervention Mediation: A Path to Quicker, Better Dispute 
Resolution, Colorado Lawyer (November 2018).  
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(2) has skilled, ethical counsel; and  

(3) has “Sufficient Knowledge,” which is enough information to: 

(a) understand the merits of each side’s position and leverage, and  

(b) make an informed judgment as to the value of each side’s case: and 

(4) based on Sufficient Information, be committed in good faith to seek a “Fair 
Resolution” (defined as a voluntary resolution based on all the circumstances 
of the dispute and that the parties prefer rather than having a factfinder 
decide the dispute).  

The importance of skilled, ethical counsel can’t be overstated. Regarding 
collaborative law, for example, numerous articles stress how the development of a good-
faith culture among collaborative lawyers has been fundamental to the development of 
the process.51 Our sense is that this culture is present in many litigation bars.  Without it, 
EDR likely wouldn’t work.  The second necessary skill is the ability to forecast results with 
a reasonable degree of accuracy and confidence.  Most lawyers do this instinctively, but 
there is relatively little training in the area.  Training in forecasting would be a key part of 
developing EDR.   

B. Rapid Simple Resolution 

One conclusion clear from the survey is that, right from the beginning of a dispute, 
good lawyers have a reasonable idea where a case should resolve.  This should allow many 
cases to resolve through simple application of integrative bargaining if there is an interest-
based resolution, or distributive bargaining if the resolution is simply arm-wrestling over 
the right number.   

Negotiating from the outset of the dispute should be a reasonably clear process, 
but often requires skilled, sophisticated negotiators.  With integrative bargaining, the 
parties explore interests and game playing is minimized.  Negotiators trained in win-win, 
interest-based negotiation and in negotiating at the outset of disputes should be able to 
negotiate resolutions where interests and risk can be reasonably aligned.52   

But most disputes involve primarily or only distributive bargaining.  In this type of 

 51 See, e.g., Joshua Isaacs, A New Way to Avoid the Courtroom: The Ethical Implications 
Surrounding Collaborative Law, 18 Geo J. Legal Ethics 833, 843 (2005); Peter Reilly, Was Machiavelli 
Right? Lying in Negotiation and the Art of Defensive Self-Help, 24 Ohio St. J. on Disp. Resol. 481, 527-28, 
530-32 (2009); and Scott Peppet, Lawyers’ Bargaining Ethics, Contract, and Collaboration: The End of 
the Legal Profession and the Beginning of Professional Pluralism, 90 Iowa L. Rev. 475, 486-487 (2005). 

52 The classic text on win-win negotiation is Roger Fischer and William Ury, Getting To Yes:  
Negotiating Agreement Without Giving In (Penguin 2011).  Classic texts on how to negotiate when 
emotional stakes are high, as they frequently are at the outset of a business dispute, are Douglas Stone, 
Brude Patton, and Shelia Heen, Difficult Conversations:  How to Discuss What Matters Most (Penguin 
2010), and Patterson, Grenny, McMillan, and Switzer, Crucial Conversations:  Tools for Talking When 
Stakes are High, 2nd Ed. (McGraw Hill 2011).   
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negotiation, the traditional safest process is to start, as appropriate, as reasonably low or 
high as possible while still inviting a counter-offer.  Then the parties engage in 
incremental steps until they’re close enough that they decide to split the difference. This 
can last months and involve intensive efforts to exert leverage.  It doesn’t lend itself well 
to rapid resolution. 

With the Necessary Conditions met, good lawyers should be able to use a more get-
to-the-point process53 that still involves top-notch negotiating skill, but that quickly gets 
to the appropriate range of settlement. 

If the parties can’t resolve the dispute through rapid simple negotiation, they 
should engage in Dynamic Mediation.  The traditional mediation process involves finding 
a mediator, setting the mediation date for weeks or months in the future, and then 
sending confidential or shared mediation statements a week or so before the mediation, 
and showing up for the mediation session where the true bargaining doesn’t begin until 
4:00 in the afternoon.  With the Necessary Conditions met, this process is often an 
unnecessary waste of time and money.  It’s a tortoise in a hare’s world. 

The parties should instead engage in Dynamic Mediation.  This involves selecting 
a neutral trained in the process, who ideally has subject matter knowledge to help absorb 
the issues quickly.  The neutral is proactive, promptly calling each party and being briefed 
by each.  The neutral would then ask each side to send the neutral any key documents, 
which are often just a few, and any key cases if there is a material, contested legal issue.  
(Everyone would then be roughly at step 2 of the survey questions, where the lawyers were 
62% confident that they knew where the dispute should resolve.)  The neutral would then 
dynamically try to move the parties toward settlement using facilitative or evaluative tools 
as appropriate.  This process can be done in person, but is much quicker if done over the 
telephone, video conference and using email. 

This process may seem inconsistent with mediation ethics, which are premised on 
a process that safeguards voluntarism.  The ABA Model Standards of Conduct for 
Mediators (2005)54 defines mediation as follows: 

Mediation is a process in which an impartial third party facilitates 
communication and negotiation and promotes voluntary decision 
making by the parties to the dispute. 

Mediation serves various purposes, including providing the 
opportunity for parties to define and clarify issues, understand 
different perspectives, identify interests, explore and assess possible 
solutions, and reach mutually satisfactory agreements when desired.  

Standard I(A) provides:  

53 There is a Yiddish term that more colorfully captures this concept:  tuches afn tisch, which 
figuratively means to lay your cards on the table, but literally means to put your ass on the table. 

 54  https://bit.ly/2xO1VzY. 
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A mediator shall conduct a mediation based on the principle of party 
self-determination.  Self-determination is the act of coming to a 
voluntary, uncoerced decision in which each party makes free and 
informed choices as to process and outcome. 

Dynamic mediation is voluntary, but the mediator would actively set the process 
and deadlines, request documents, and actively encourage settlement using evaluative 
techniques as appropriate.  So as to preserve ethical compliance, the parties should agree 
to this process. 

Even with good-faith and skilled counsel and clients on both sides, some disputes 
won’t resolve at this stage for any number of reasons.  At that point in the traditional 
model, parties turn to litigation or arbitration.  In early dispute resolution, they would 
turn to the 4-step EDR process instead.   

Further, having gone through Dynamic Mediation, each of the 4 steps in the EDR 
process should be able to be handled quickly as the parties will have already analyzed 
their cases, thought about whether they need any documents or information, and valued 
their case. 

C. EDR Process Overview: Four Steps in 30 Days 

Assume a 30-day goal for resolution, which means 22 business days. The basic 
steps, and the business days allowed to accomplish them, are: 

1. In no more than six business days, perform an initial dispute assessment, which 
involves internally gathering all necessary information on the case, researching 
the basic applicable legal principles, and determining what information and 
documents are needed from the other side to analyze the case. If the parties 
have gone through Dynamic Mediation, they have likely finished this stage. 

2. In no more than the following seven business days, the parties exchange 
documents and information in a process with safeguards.  

3. In no more than the following three business days, each party objectively values 
its case. If the parties have gone through Dynamic Mediation, this will be 
updating their prior valuations. 

4. In no more than the following six business days, the parties negotiate or 
mediate the dispute to final resolution.  

The use of experts could be integrated into the four steps or may require additional time.  
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Here’s a chart setting out the steps and the number of days: 

Process Number of 
business days 

Initial Dispute Assessment 6 
Information Exchange 7 
Objective Dispute Valuation 3 
Final Resolution 6 

 

A cautionary note on 30 days: As Boswell said “Depend upon it, Sir, when a man 
knows he is to be hanged in a fortnight, it concentrates his mind wonderfully.” 55 A 30-
day deadline does concentrate the mind, but not all disputes can be resolved in 30 or even 
60 days. The policy should be to try to resolve disputes within this time, but the process 
may be extended so long as the parties are moving forward effectively in good faith.  

Having said that, the 30-day goal should not be dismissed out of hand as 
unrealistic. In business disputes, preliminary injunction litigation is relatively common, 
and judges regularly require lawyers to do their research, file briefs, exchange documents, 
do depositions and try the case within 14-21 days. We do this as a matter of course.  
Likewise, framed properly, a 30-day resolution process provides the parties ample time 
to carry out the process appropriately to resolution.  

D. The Four Basic Steps in Each Dispute 

The four basic steps in EDR are initial dispute assessment; information exchange; 
objective dispute valuation; and final resolution. Experts, if needed, would be an 
additional step that would likely extend the time.  

Once a matter reaches a certain threshold, a neutral skilled in EDR principles 
should be involved. In a simple dispute, the neutral may be needed only for a short phone 
call to help structure the process, and then be on call as needed.  In a complex dispute, 
the parties should expect that the neutral would be involved in each step of the process. 
Since EDR processes are new, the best neutrals are those who understand the overall EDR 
process and are experienced in implementing it. 

1. The First Step: Initial Dispute Assessment  

The first step is prompt, cost-effective initial dispute assessment. In practical 
terms, this means that when the company first learns of a dispute, it begins the 
investigatory process immediately through in-house or outside counsel (or through 
retaining settlement counsel).  

The first step is determining the key internal players. Next, key documents are 
gathered. Then the key players must be interviewed. The goal is to get to Sufficient 

55 James Boswell, The Life of Samuel Johnson (Various from 1791), quoting Dr. Samuel Johnson, 
on September 19, 1777, explaining how an uneducated convict might have come to quickly write an eloquent 
plea for mercy (which was actually written by Johnson). 
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Knowledge,56 which means looking for harmful as well as helpful documents and facts.  

The early case assessment should provide a good idea of what a party’s employees 
know and what the key documents say. A final step is to come up with a list of what’s not 
known and what, if anything, needs to be known to make the EDR process work.   The list 
isn’t a fishing expedition, and it’s much narrower than discovery would be in the lawsuit 
or arbitration.  It requests only that information needed to understand the merits of each 
side’s position and leverage, and to make an informed judgment as to the value of each 
side’s case, which is the definition of Sufficient Knowledge. 

To stay within the 30-day time frame, each side should complete this process in 
six business days.  

2. The Second Step: Information Exchange 

At this point in the process – the seventh business day – the parties exchange the 
requests for information and documents they need to develop Sufficient Knowledge. By 
proposing a narrowly-focused, highly-relevant request, parties can show good faith and 
hopefully encourage the other side to make the same tailored type of request.  

There are different ways to obtain information, and the process doesn’t require 
that one particular method always be used. There are four basic methods: (1) simply ask 
the other side for the information and documents, and their counsel responds; (2) along 
with requesting the information and documents, ask for a response by affidavit from a 
corporate representative who has inquired as to the answers and searched for the 
documents; (3) interview the corporate representative or person(s) with knowledge; and 
(4) take limited depositions.  

If either side thinks the other is requesting information or documents that go 
beyond what is needed for Sufficient Knowledge, the parties will need to negotiate scope, 
and they may need a neutral’s help for that. Both sides need to be reasonable and 
responsive to keep the process within the 30-day deadline.  

If harmful documents are found that the other side doesn’t know about, there may 
be an incentive to try to resolve the dispute before there is any document exchange. If that 
isn’t possible or has other downsides associated with it, the parties have to be prepared to 
turn over documents that might be harmful or end the EDR process.  

Both sides should expect that the other will act ethically and exchange both helpful 
and harmful documents. Having said that, though, full disclosure should be encouraged 
by including in the EDR process the imposition of sanctions for non-compliance. This 
might include asking for verification from each side’s counsel that they have made a 
reasonably diligent, good-faith search, and produced the reasonably responsive 

 56 See § 5(A), above.  Sufficient Knowledge is defined as enough information to understand the 
merits of each side’s position and leverage, and to make an informed judgment as to the value of each side’s 

case.  
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documents (a “Compliant Response”). Settlement also could be conditional on a 
representation that each party has made a Compliant Response. That would allow a 
fraudulent inducement challenge to any settlement if it is later learned that the other side 
withheld material information or documents.  

Strategically, this will be a revealing stage in the EDR process. A broad, bad-faith 
request for information and documents by the opposing party sends the message that it 
hasn’t bought into the process. If that happens, the response could be to say that the broad 
request doesn’t fit into a good-faith, cost-effective, 30-day resolution process, and to ask 
opposing counsel to reconsider what they need for Sufficient Knowledge. A neutral may 
be needed to help work through this.  

If the other party won’t narrow its request, a decision has to be made whether to 
comply with the request or pivot to an alternative process, options for which are described 
later. One guiding principle for parties may be: if the document is eventually going to be 
discoverable and produced anyway, why not produce it now? 

Likewise, if one side stalls in producing documents or information that the other 
needs for Sufficient Knowledge, or is only appearing to cooperate without actually 
engaging in the process in good faith, it may signal that a nerve has been struck and a 
leverage point revealed. A neutral may be needed to help get things back on track.  

To stay within the 30-day time frame, each side should complete this process in 
seven business days.  

3. The Third Step: Objective Dispute Valuation – the Four 
Questions 

At this point, both sides should have Sufficient Knowledge to assess their cases. 
They should now undertake an analysis to establish an objective value for the dispute 
based on defined variables that each party should use, and that should set the basis for 
meaningful negotiation or mediation.57 Two business days should be allotted for this, 
which takes the process through the end of the 15th business day if tracking the 30-day 
process.  

Specifically, each side should now have the information, documents, and legal 
research it needs to be able to answer these four questions:  

1. How much does each side expect to spend in attorneys’ fees to take the case 
through arbitration or trial? 

 57 This section sets forth a recommended procedure for case valuation.  There is a rich literature on 
systematic valuation methods.  See, e.g., Michaela Keet, Heather Heavin, and John Lande, Litigation 
Interest & Risk Assessment: Help Your Clients Make Good Litigation Decisions, American Bar Association 
(2020); Heather D. Heavin & Michaela Keet, Litigation Risk Analysis:  Using Rigorous Projections to 
Encourage and Inform Settlement, Journal of Arbitration and Mediation (forthcoming); Michaela Keet, 
Informed Decision-Making in Judicial Mediation and the Assessment of Litigation Risk, 33 Ohio State 
Journal of Dispute Resolution 65 (2018) 
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2. What would be the best and worst outcome from trial or arbitration? 

3. Recognizing that the worst and best outcomes simply set outer limits, what is 
the reasonably-likely range of damages from winning or losing?  

4. What is the percentage likelihood of a win or loss at numbers within that range? 

To make this more concrete, A’s counsel could conclude that:  

1. Fees.  A would likely spend $300,000 to take the case through trial, but B 
would likely spend $500,000 because B will have to do extensive e-discovery 
searching and production, and B is using a very expensive law firm.   

2a. A’s best and worst outcome.  If A wins the case, its best outcome would be to 
win $1 MM less the $300,000 it spends in attorneys’ fees (no prevailing party 
provision).  Its worst scenario would be a finding of no liability, meaning a net 
loss of $300,000 from the attorneys’ fees.  Thus, its best outcome is a net gain 
of $700,000 and its worst outcome is net loss of $300,000. 

2b. B’s best and worst outcome.  B’s best case would be a net loss of $500,000 in 
attorneys’ fees if it prevailed, and a net loss of $1.5 million if it lost. 

3. Most likely range of damages.  While A is asking for $1 million, there’s fluff in 
the request.  If A wins, it would likely win somewhere between $5-600,000. 

4.    Likelihood of prevailing.  A stands a 60% chance of winning. 

B’s counsel would go through this same exercise.  It could differ in none, some, or 
all the conclusions.  The key is that A and B both assess the same factors and set out 
specific numbers and percentages.  That allows for effective, objective-based negotiation. 

A potential criticism of early settlement efforts is the perceived difficulty of valuing 
the case before counsel has thoroughly reviewed all their client’s and the other side’s 
documents, received responses to written interrogatories, taken depositions, and filed 
dispositive motions. The reality, though, is that with Sufficient Knowledge, parties should 
be able to answer the four questions at a reasonably high confidence level without 
engaging in a process that leaves no stone unturned.  

Each party should prepare these answers in a report that it will use as part of 
negotiation or mediation. As the parties share their perspectives with each other directly 
or with a neutral, their differences on the dispute and its value will generally become clear 
because each party’s report addresses the same four questions. If one side is misguided in 
its assessment, it should welcome being challenged on such assumptions at the earliest 
stages of the dispute, not after going through months or years of discovery and motions.  

One last point. The process so far has not been simple. But if the parties don’t take 
these steps early and cost-effectively, they’ll end up doing it in bits and pieces over many 
months. When the parties finally get to settlement negotiations or mediation at the end 
of discovery and dispositive motions, the ultimate cost to settle will have increased by 
orders of magnitude.  
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To stay within the 30-day time frame, each side should complete this process in 
three business days.  

4. The Fourth Step: Final Resolution 

Assuming there have been no delays and no need for experts, there are seven 
business days remaining in the 22-business day period.  

In negotiating directly with the other side or using a neutral, you should use all the 
negotiation strategies that would be used in any business negotiation. If it is in both 
parties’ best interest, interest-based negotiation may be used to develop a solution that 
works for both sides.58 This involves a discussion of each side’s interests as well as creative 
problem-solving or, put another way, looking for positive-sum solutions where both 
parties satisfy important interests.  

These negotiations would often involve a neutral and could occur in a setting very 
much like traditional mediation. The key, though, would be having a skilled and effective 
neutral willing to be assertive in working through impasses and toward resolution.  

If an impasse relates to one or a few major issues, the parties could agree to 
streamlined binding or advisory arbitration on just those issues. They could use the 
neutral for making that determination, but that poses numerous ethical and practical 
problems (see discussion in Med-Arb above). It would usually be better practice to find a 
separate neutral reasonably quickly for prompt arbitration of discrete issues.  

5. Using Experts in EDR 

In some cases, experts may be needed for one or both sides to attain Sufficient 
Knowledge. Experts could be brought in and integrated into the four steps. To the extent 
the need for an expert is identified early, the expert can be used during the first six days 
of the process. If the expert needs the documents and information from the information 
exchange, then that process can’t begin until day 14.  

In some cases, one side may want to be able to question the other’s expert or even 
to have the experts discuss the issues together in front of both sides. And in some cases, 
the parties may want to jointly retain one independent expert.  

The use of experts should be consistent with the goal of limiting information to 
only what’s needed to gain Sufficient Knowledge. This means that the parties would more 
likely ask their experts to prepare more of a report tailored for Sufficient Knowledge as 
opposed to a full report.  

Even with the request for only a tailored report, however, using an expert would 
likely require that the 30-day deadline be extended. The parties may need longer than a 
few days to retain an expert on short notice, or the expert may have scheduling issues. 
Also, if the expert’s opinion involves any complexity, testing or surveys, even more time 
would be needed. If the quality or accuracy of an expert’s opinion would be materially 

 58 For literature on interest-based negotiation, see n. 50. 
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affected by the compressed schedule, it should not be sacrificed simply to meet the self-
imposed deadline. To do otherwise could lessen the chances of settlement and undermine 
the larger goal of lowering dispute resolution costs and the time it takes to get resolution.  

E. The Next Step if the Process Doesn’t Result in Final Resolution 

There will be times when the dispute can’t be resolved after having worked through 
the EDR steps in good faith. When that happens, consistent with the larger goal of 
expedited, cost-effective resolution, parties should try to negotiate a streamlined process 
for any ensuing litigation or arbitration. That might include time and scope limits on 
discovery, motions, and the hearing on the merits. A skilled EDR neutral should be able 
to provide strong guidance on this.  

F. Other Factors in Process Implementation 

1. Announcing the Policy 

To ensure success, companies should document the EDR policy, clearly explaining 
the rationale for EDR and setting internal and external expectations.  

a. Internal Communication 

Internally, management must be educated on the nature of, and rationale for, the 
process. If they understand how it can significantly lower costs and reduce the demands 
on them and their staff in the longer term, they’re far more likely to embrace the policy.  

Management also needs to understand that the process can’t be tainted by 
emotional factors like a desire to avoid embarrassment, to prove that the company or 
some executive or employee is right, or to even the score. Such emotional responses 
boomerang quickly in a compressed process like EDR, hindering success, and needs to be 
avoided from the outset.  

b. External Communication 

Actual and potential litigation adversaries need to understand what the process is 
and why the party advocating EDR is committed to it as a matter of policy. That helps 
eliminate suspicion that it is a veiled attempt to gain an advantage in a particular case. At 
the same time, the policy should be communicated in a way that makes clear that parties 
are not expected to simply roll over and settle quickly at any cost or that anyone is too 
risk-averse.  

Here’s what an announced policy could look like: 

As a company, we’re committed to resolving all disputes quickly, 
economically, and fairly. Our ideal is to resolve even the most 
serious disputes in their earliest stages without litigation, and we’ll 
try to do so in 30 days using early dispute resolution principles 
(EDR). More information on EDR principles is available on our 
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website . . . .59 

We recognize that, even with both sides using EDR principles in 
good faith, we may not resolve every dispute. Our further 
commitment is that if we don’t resolve the dispute in 30 days (or a 
longer time that we’ve agreed on), we’ll try to structure dispute 
resolution guidelines through court or arbitration that allow the 
process to proceed as quickly, economically, and fairly as possible 
to a final resolution.  

2. Establish the Ground Rules in Writing 

Once the ground rules for the EDR process have been established with the 
opposing side, they should be set out in writing.  At a minimum, the writing should deal 
with tolling (if appropriate), deadlines, and clear provisions governing the process and 
ethics of document and information exchange (as discussed in § IV(C)(2) above).  Clients 
should sign the document so it is clear that they are authorizing their attorneys to 
exchange documents and information pursuant to the procedures and ethical guidelines 
set forth.  A sample ground-rules agreement is attached as Appendix A. 

3. Contract Provisions 

One way for a company to start EDR is simply to announce it as a policy as opposed 
to including it in contract dispute resolution clauses. That allows easing into the process 
as it becomes more widely understood and the company system becomes more 
sophisticated in using it. Even if the business does add an EDR clause to contracts, parties 
will be resolving disputes under the prior clauses for many years. So regardless, there will 
be a transition from prior dispute resolution methods to EDR.  

If a company wants to consider drafting an EDR clause to use in its contracts, part 
of the challenge is that the principles and tools of EDR aren’t widely understood. The 
substantive terms and general processes in EDR lack the precision and common 
understanding that, say, mediation has. Thus, the clause would need to be reasonably 
prescriptive.  

Another challenge is that the first two necessary conditions for EDR to succeed are 
that both parties and their counsel be ethical and proceed in good faith. Obviously, this 
cannot be mandated by contract. With high-integrity parties and skilled counsel on both 
sides, all that is needed for the process to work is a good faith commitment to try to resolve 
the dispute through EDR. Without high-integrity parties and skilled counsel on both 
sides, the contract clause could be as long and detailed as possible and it still would not 
work. There needs to be a process for working through that so as to avoid wasting time on 
EDR if it will be fruitless.  

A proposed EDR contract clause is attached as Appendix B.  

59 The most up to date version of the EDR Practice Protocols can be found on the EDR Institute 
website at  https://www.edrinstitute.org/.  
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4. Practical Impediments to Implementation 

Numerous objections can be raised as to why EDR won’t work for the business 
sector. All have some merit, but they are all issues that can be worked through.  

One concern for inside counsel is how they would find the resources to manage 
EDR. This would involve a significant shift in the way in-house counsel address disputes, 
but the overall effect should be to significantly decrease the cost and time of litigation, 
thus freeing inside counsel’s time over the long run.  

A second concern is that employees will need to search for and provide information 
as soon as a dispute is identified. It can be very difficult to persuade employees to 
prioritize a project just to meet a legal department-mandated deadline. It will be even 
more challenging if information is needed from suppliers or service providers. Again, 
though, once parties realize that this is important to the company and will significantly 
save their time in the long run, they should comply.  

A third concern is that first-rate outside litigation counsel handle many complex 
cases at a time. If a TRO or preliminary injunction is needed, they drop everything to 
handle it, but that is the exception, not the rule. The best outside litigation counsel simply 
may not be set up for an expedited 30-day dispute resolution process for all matters. 
While that may be the case now, once companies start demanding this (litigation just 
costs too much and takes too long), outside counsel will change or there will be a long line 
of others waiting to step in. The process will require much more participation of higher-
level attorneys, with significant experience and developed judgment. The process has 
little room for firms that push down as much work as possible to a team of younger 
lawyers.  

A fourth concern is that a lot of disputes are complex and simply cannot be 
compressed into a 30-day dispute resolution procedure. There may be cases like that, but 
the 30-day process, even if extended to 60 or 90 days, should force a hard look at 
significantly shortening the time and lowering the cost of the dispute.  

A fifth concern is that one side has no control over the opposing parties or their 
counsel. An opposing party could exploit a 30-day policy to gain leverage, or just be 
suspicious of it and refuse to participate. If they are suspicious and refuse to participate, 
then resorting to standard litigation is likely. If they use the process to try to gain leverage, 
the other side has to push back from letting them abuse the process and try to persuade 
them to use the process in good faith. If they don’t, terminating the EDR process and 
resorting to standard litigation may be the only option.  

A sixth concern is ethics. Most lawyers have a reasonably thorough understanding 
of the well-developed ethical rules in standard dispute resolution, but this would not be 
the case with the ethical rules in EDR. The commercial litigation bar will need to advance 
the ethical rules for cooperation in EDR as the family law bar has done in collaborative 
law.60 While someday bar associations and state legislatures may adopt rules and 

 60 To the extent that the principles of EDR become widely embraced, ethics rules could evolve to 
require lawyers to explain to all clients the options to use EDR for resolution of disputes. 
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legislation governing early dispute resolution, the key initial focus for attorneys practicing 
EDR should be full disclosure and informed consent to make sure clients fully understand 
and accept the process, and to make sure counsel is ethically carrying out the client’s 
intent. Another focus would be to set out clearly the parties’ ethical obligations related to 
document and information exchange as discussed above regarding the second step in 
EDR.  

A seventh concern is the fear that one cannot forecast likely results of a dispute 
well enough to meaningfully engage in a 30-60 day resolution process. The general 
difficulty in forecasting is compounded by the need to overcome the common biases in 
evaluating issues quickly.61 In a longer dispute resolution process, there is time to work 
through and undo these quick-evaluation biases, but how is that done in a rapid process?  

This is a legitimate concern, but it is a concern even in standard litigation with full 
discovery and motions. Lawyers should be able to develop more certainty in prediction if 
they have Sufficient Knowledge from the outset. Further, lawyers already make significant 
judgments quickly from the beginning of any matter (and routinely rely on them in 
everyday situations). For example, at the outset of a new case, most lawyers will evaluate 
whether a client has a claim. Contingency fee lawyers regularly rely on their prediction 
abilities to decide whether to risk their time (and often their money) on whether a new 
matter can be successfully resolved. The same is true with the burgeoning growth in the 
litigation finance industry, where private equity firms have experts judge the likelihood 
of success of matters as the basis for deciding whether to finance a party’s lawsuit, often 
through non-recourse loans.62 Finally, as the use of EDR processes grows, lawyers will 
need to improve their skills at forecasting the likelihood of success or loss, the potential 
for damages, and costs, and to do so with percentages conveying confidence levels for the 
most likely possible outcomes.63  

 61 These errors were extensively reviewed in a recent book by one of the pioneers in the field, Daniel 
Kahneman, Thinking Fast and Slow (Farrar, Straus, and Giroux 2013). Michael Lewis related how 
Kahneman and his partner, Amos Tversky, developed the field in the Undoing Project: A Friendship that 
Changed Our Minds (W.W. Norton & Co. 2017). There is extensive literature discussing these issues in 
terms of thinking about settlement and legal analysis. On negotiation and settlement, see Russel Korobkin, 
Aspirations and Settlement, 88 Cornell L. Rev. 1, 5-6 (2002); Russel Korobkin & Chris Guthrie, 
Psychological Barriers to Litigation Settlement: An Experimental Approach, 93 Mich. L. Rev. 107 (1994); 
Russel Korobkin & Chris Guthrie, Heuristics and Biases at the Bargaining Table, 87 Marq. L. Rev. 795, 
800 (2004); Christine Jolls, Cass R. Sunstein, & Richard Thaler, A Behavioral Approach to Law and 
Economics, 50 Stan. L. Rev. 1471, 1503-04 (1998). On legal analysis, see Ian Weinstein, Don’t Believe 
Everything You Think: Cognitive Bias in Legal Decision Making, 9 Clinical L. Rev. 783 (2002); Philip G. 
Peters, Jr., Hindsight Bias and Tort Liability: Avoiding Premature Conclusions, 31 Ariz. St. L. J. 1277, 1280 
(1999); and Edna Sussman, Arbitrator Decision-Making: Unconscious Psychological Influences and What 
You Can Do About Them, 24 Am. Rev. Int’l Arb. 487, 499 (2013). 

 62 See, e.g., Christopher Bogart, Litigation Finance, Big Data and the Limits of AI (April 20, 2017), 
https://www.law360.com/articles/914716/litigation-finance-big-data-and-the-limits-of-ai. 

 63 See note 52 citations.  See also, e.g., Robert Rothkopf, Litigation Superforecasting, Part 1: Put a 
Number on It (April 1, 2016), http://www.lexology.com/library/detail.aspx?g=ad326704-56be-4e34-
85e3-c081ea5244a1; Part 2: Hedgehogs and Foxes (May 17, 2016); http://www.lexology.com/library/ 
detail.aspx?g=f63dd411-4562-4e19-8f26-cfa4e1dc722d; and Part 3: A Way of Thinking (July 24, 2016) 
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5. Adapting the Tools to the Dispute 

While the 30-day goal should apply to all disputes, a dispute should meet a 
threshold before seeking to use all steps in the process. Even with disputes that lend 
themselves to the four-step process, an EDR policy need not be followed mechanically. 
The right tools should be used at the right time and in the right way. These tools could 
include investigation, early case assessment, document exchange, information exchange, 
negotiation, mediation, joint use of experts, early neutral evaluation, selective issue 
arbitration, and others.  

Like wanting to play with every toy in the toy box, there can be a temptation to 
want to use every tool in the EDR toolbox. Each dispute, though, should be analyzed so 
that the selection and use of tools is guided solely by economy, speed, and value. The tools 
and cost should always be proportional and economical to the size of the dispute.  

CONCLUSION 
 

 Our hope is that you’re now open to the idea that it’s possible to resolve almost any 
dispute in 30-60 days without litigation.  If the other side in a dispute isn’t willing to 
proceed in good faith or isn’t highly skilled or ethical, EDR probably wouldn’t work, and 
we’re relegated to being litigation tortoises.  But where both parties are skilled, ethical, 
and willing to proceed in good faith, we should do everything we can to be litigation hares.  
Our clients will soon demand it. 

 

**  **  ** 

 

https://www.balancelegalcapital.com/litigation-superforecasting-part-3-way-of-thinking/. The articles 
draw insights from the best seller business book, Philip Tetlock and Dan Gardner, Superforecasting – The 
Art & Science of Prediction (Broadway Books 2015). See also Linda Babcock, George Loewenstein, & 
Samuel Issacharoff, Creating Convergence: Debiasing Biased Litigants, 914 L. Soc. Inquiry 913, 916, 922-
23 (1997) (most successful technique in eliminating bias is deliberately considering counterarguments and 
weaknesses – ask yourself: if the other side wins, what will be the most likely reason?). 
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APPENDIX A – SAMPLE EDR AGREEMENT  
 

 [  ] and [   ] enter into this agreement as of [   ] (“Start Date”) to govern the early 
dispute resolution (“EDR”) process to try to resolve their dispute voluntarily without 
[further] litigation. 

1. Voluntariness.  This is a voluntary process.  Either party may terminate 
the process by giving the other party notice in writing that it is terminating the process 
(the “Termination Notice”).   The termination shall be effective ten days following service 
of the Termination Notice 

 
2. Tolling.  As of Start Date, each party’s claims against the other are tolled 

until ten days after either party gives the other party a Termination Notice or the EDR 
process is otherwise completed.  Before expiration of this ten-day period, neither party 
may initiate a lawsuit or arbitration against the other.64 

 
3. Neutral.  Within [  ] days of the Start Date, the parties shall select a neutral 

skilled in EDR process to facilitate the EDR process.   
 
4. Protocols.  In carrying out EDR, the parties agree to adopt the then-

current Early Dispute Resolution Practice Protocols of the Early Dispute Resolution 
Institute. 

 
5. Schedule.  Within [  ] days following selection of the EDR neutral, the 

parties shall begin the EDR process, and shall in good faith seek to comply with the 
following schedule (all days are business days): 

 

• Initial dispute assessment – 6 days 

• Information exchange – 7 days 

• Objective dispute valuation – 3 days 

• Final resolution– 6 days 
 
6. Discovery guidelines.  The stage of document and information exchange 

shall be governed by the following rules: 
 

a. Either party may request from the other party documents or 
information through written requests for documents, written answers to questions, 
interviews, or depositions. 

 
b. Each party should limit its document and information request solely 

that information needed to obtain sufficient knowledge to understand the merits of each 
party’s position and leverage, and to make an informed judgment as to the value of each 
party’s case. (“Sufficient Knowledge”) 

 

 64 If litigation or arbitration has started, the parties would agree to notify the court or arbitration 
panel that they’re staying the matter to try to resolve the dispute voluntarily. 
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c. If either party thinks the other party’s requests exceed the goal of 
Sufficient Knowledge, the parties shall discuss in good faith whether the requesting party 
would limit its requests.   

 
d. In responding to requests for documents and information, each party 

shall conduct a reasonably-diligent, good-faith search, and shall produce the reasonably 
responsive documents and information (a “Compliant Response”).   In producing the 
documents and information, counsel for each party shall represent in writing to the other 
party that it has made a Compliant Response.  If the parties should enter into a settlement 
agreement as part of this process, both parties shall represent that they made a Compliant 
Response, and that that representation is a material inducement to settlement. 

 
e. If either party chooses not to make a Compliant Response, it shall 

terminate the process pursuant to a Termination Notice before the other party produces 
any documents or information. 

 
7. Party consent.  By consenting to this process, each party consents to its 

counsel’s abiding by the steps in this process, including making a Compliant Response to 
document and information requests from the other party, and verifying that it has made 
a Compliant Response. 

[Signatures of each party and each party’s counsel] 
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APPENDIX B – SAMPLE EDR CONTRACT CLAUSE 

1. In any dispute between the parties, before commencing arbitration pursuant to § [ ], 
representatives of each party with the authority to resolve the dispute shall meet in 
good faith to try to resolve the matter as early as possible, but no later than 14 days 
after one party gives the other notice of the dispute.  

2. If the parties do not resolve the dispute within the 14 days, then before commencing 
arbitration, the parties shall engage in good faith in a 30-day early dispute resolution 
(“EDR”) process as described below.  Either party may terminate the process by 
serving a termination notice (the “Termination Notice”) on the other party, which 
shall terminate the process as of ten days following service of the notice, as follows: 

a. Within three business days of the end of the 14-day period (the “Trigger 
Date”), with both parties’ consent, the parties shall select a neutral skilled 
in the EDR process. The parties shall share equally the costs of the neutral.  

b. Within six business days of the Trigger Date, the parties shall each 
determine in good faith the documents and information, if any, that are in 
the other party’s possession and that each party deems essential to 
evaluating the case. Both parties shall in good faith limit the requests to the 
information and documents necessary to obtain sufficient knowledge to 
understand the merits of each side’s position and leverage, and to make an 
informed judgment as to the value of each side’s case. By the end of the sixth 
business day, each party shall serve its request, if any, on the other side for 
information and documents.  

c. Within the following seven business days, each side shall provide the other 
the requested documents and information. If either side believes the other 
side’s request seeks more than essential information or documents, the 
parties shall in good faith discuss limiting the request, and shall involve the 
neutral if they cannot resolve the issue themselves. Neither party may be 
compelled to produce information or documents; the process is a good-faith 
exchange that may be terminated at any time. If parties do produce 
information and documents, each party’s counsel shall provide a 
declaration that the party reasonably searched and produced the reasonably 
responsive information and documents in response to the other party’s 
requests. If either party does not want to produce certain responsive 
documents or information, the party shall terminate the EDR process. 

d. Within the following three business days, the parties shall each prepare an 
EDR case analysis to exchange with the other side and, if appropriate, the 
neutral. Each EDR case analysis shall discuss, among other things, the 
party’s position on the key issues and damages and equitable relief, and 
shall estimate the party’s expected attorneys’ fees.  

e. Within the following six business days, the parties shall meet in good faith 
in a mutually-convenient location to negotiate or mediate to try to resolve 
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the dispute. If the parties do not resolve the dispute within this time, the 
process shall terminate unless both parties choose to continue.  

3. In carrying out EDR, the parties agree to adopt the then-current Early Dispute 
Resolution Practice Protocols of the Early Dispute Resolution Institute. 

4. Every claim of each party is tolled from the date of initial notice of the dispute 
until 10 business days following service of a Termination Notice or termination 
of the EDR process.  

5. During the EDR process, nothing in this section prevents either party from 
seeking preliminary or emergency injunctive relief in court [or with the 
arbitration administrator.  Apart from seeking emergency relief, neither party 
may commence arbitration until the EDR process concludes. 
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APPENDIX C – EDR PRACTICE PROTOCOLS 
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EARLY DISPUTE RESOLUTION 

PRACTICE PROTOCOLS 

 

 

 

 

 

 

 

 

 

 

 

 

 

The Early Dispute Resolution Institute provides these protocols as a guideline for use in early dispute resolution. These 

protocols should not be construed as legal advice or as creating an attorney-client relationship.  

 

 

 
December 8, 2019 
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INTRODUCTION 

The Early Dispute Resolution Institute (“Institute”) is a non-profit, 501(c)(3) corporation. Our 

mission is to work with, attorneys, bar associations, dispute resolution providers, businesses, and individuals 

to: 

 

• promote the ethical and professional practice of early dispute resolution (“EDR”) 

to resolve civil disputes quickly, economically, and fairly; 

 

• train lawyers and clients in EDR’s use;  

 

• educate the public as to EDR’s benefits; and  

 

• preserve EDR’s integrity. 

The EDR Practice Protocols (“Protocols”) address EDR’s key elements along with the roles of ethics, 

trust, and relationships in carrying these out.  The idea of establishing protocols for the process is borrowed from 

the Global Collaborative Law Council, which drafted the Protocols of Practice for Collaborative Lawyers, which 

in turn borrowed from the Protocols of Practice for Collaborative Family Lawyers, drafted by the Collaborative 

Law Institute of Texas.  These organizations recognized that a specialized dispute resolution process raises many 

issues of practice and ethics that need to be spelled out and adhered to for the process to work.   

The Protocols provide guidance to lawyers and parties using EDR to resolve civil disputes. The 

Protocols don’t need to be applied mechanically, and may be adjusted as appropriate to a specific dispute.  If 

adjustments are made, the parties should address them in writing.   

The Institute has developed training programs to train lawyers and other professionals in using EDR 

to resolve civil disputes, and in educating the public on EDR’s benefits.  We hope that lawyers and parties 

find the Protocols useful, and that the practicing bar embraces the Protocols as the norm to follow in using 

EDR to resolve civil disputes. 
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Overview 

 

The basic process of Early Dispute Resolution (“EDR”) is easy to state.  Using terms that 

will be defined below, parties initially try Simple, Rapid Resolution, which should suffice to resolve 

many disputes.  If it doesn’t, the parties engage in an expedited 4-step process, likely guided by an 

EDR neutral, of Initial Dispute Assessment; Information exchange; Objective Dispute valuation; 

and Final Resolution.  If the parties’ goal is to do this in 30 calendar days, the following table 

showing suggested times (in business days) for doing each phase. 

 

 

 

 

 While the process is easy to state, thorny ethical and practical issues lurk at each stage of 

the process.  The EDR Practice Protocols (the “Protocols”) address these issues.  Once the protocols 

are understood and internalized, the process becomes reasonably straightforward. 

 

1. General Provisions 
 

1.1.  Definitions.  The Protocols use a number of defined terms that 
allow for clear communication and understanding between parties in negotiating 
the EDR Agreement, which sets forth the guidelines to be followed in the EDR 
process and in carrying out the process.  The Protocols define these terms in 
individual protocols, and then for convenience set them out as a glossary at the 
end.  

 
1.2. Application of professional rules and Protocols.  In conducting EDR, lawyers 

should follow the applicable rules of professional conduct governing lawyers in the jurisdiction. 
In some instances, the Protocols aspire to higher standards than those rules.  If the parties agree 
to the Protocols as part of their EDR Agreement, they and their counsel agree to conduct 
themselves consistent with those higher standards.   

Commentary:  The higher standards are set out in specific protocols applicable to each 

stage of EDR.  It can’t be overstated how important it is to have highly ethical counsel on both 

sides who can be trusted by the other side to comply with the higher standards called for in the 

Protocols.   The Institute recommends that lawyers agree in the EDR Agreement to follow the 

Protocols.  

1.3. Approved forms.  The Institute recommends use of its form EDR Agreement, which 

Process Number of 
business 

days 
Initial Dispute Assessment  6 

Information Exchange 
 

7 

Objective Dispute Valuation 
 

3 

Final Resolution 
 

6 
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the parties should tailor appropriately for the EDR process best suited for their dispute. Use of the 

standardized EDR Agreement assists in compliance with the Protocols, and enhances consistency in 

the practice of EDR.  A copy of the Institute’s recommended form ad hoc EDR Agreement is attached 

as Appendix A, and copy of the Institute’s recommended form EDR contract provision is attached as 

Appendix B. 

2.  EDR’s Fundamentals 

 2.1. Rationale.  EDR’s rationale is that parties and lawyers should be able to resolve 
contentious disputes quickly, economically, and fairly without the need for long, expensive 
litigation or arbitration.  They should be able to quickly and economically gather the information 
they need to reasonably forecast the likely cost and resolution of the dispute.  Clients then have 
the information that they need to make an informed decision as to whether and how to resolve 
their disputes.  EDR is client-focused by providing clients the information they need to make 
informed decisions early in the process and economically rather than later and at much greater 
cost.  Businesses and individuals regularly make timely and important decisions based on 
sufficient limited information; EDR requires lawyers to give clients the information they need to 
make these decisions in the dispute context. 

 
 2.2. Rapid, Simple Resolution.  Parties should initially try to resolve all disputes with 

Rapid, Simple Resolution, which means the resolution of a dispute rapidly and with a simple 
process through problem-solving, distributive or integrative negotiation, or Dynamic Mediation, 
a mediation process that aims to use case-appropriate, proactive techniques to resolve disputes 
promptly rather than engaging solely in the traditional process of reactively setting a date in the 
future for mediation statements and then a mediation session. 

 
Commentary:  Most disputes should be able to be resolved through Rapid, Simple 

Resolution.  The process works best when lawyers are skilled at forecasting the likely result of cases 
and at negotiating directly at the outset of a dispute without gamesmanship.  The Protocols don’t 
address the ethics or procedures of distributive or integrative negotiation, but there is a rich 
literature addressing these topics and good lawyers should have mastered these skills.   

 
The Protocols don’t address Dynamic Mediation beyond defining it as case-appropriate, 

proactive techniques to resolve disputes promptly rather than engaging in the traditional process 
of reactively setting a date in the future for mediation statements and then a mediation session.  
The idea is that good mediators should be able to dig in right away and work with the parties to 
determine if the matter can be resolved without being limited by the standard process of mediation 
statements and a formal mediation, though those procedures may be used if appropriate.   

 
If both negotiation and Dynamic Mediation fail, parties should then consider the 4-step 

Early Dispute Resolution process rather than standard litigation or arbitration. 

2.3 Necessary conditions.  For EDR to work, the Necessary Conditions are that each 
party to the dispute: 
 

(a) is reasonable; 
 

(b) has ethical counsel, knowledgeable about the subject matter of the dispute, and 
trained or otherwise skilled in EDR; 
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(c) is willing in Information Exchange to seek only Sufficient Knowledge, which is 
enough information to: 

 
(i) understand the merits of each side’s position and leverage, and 

(ii) make an informed judgment as to the value of each side’s case; and 

(d) based on Sufficient Knowledge, is committed in good faith to seek a Fair 
Resolution, which is a voluntary resolution based on all the circumstances of the dispute. 

Commentary:  If the necessary conditions aren’t present, the EDR process will break 

down or can be subject to abuse.  In entering into an EDR Agreement, lawyers should in good 

faith believe that they and their clients meet the requirements of the Necessary Conditions. 

 2.4 Stages of EDR. Initially, the parties seek to resolve the dispute through Rapid, 
Simple Resolution.  If they fail to do so, they proceed to the EDR process, which consists of four 
distinct stages, often facilitated by an EDR neutral, conducted in a set schedule.  The four stages 
are: 

(a) Initial Dispute Assessment 

(b) Information Exchange (and, if appropriate, experts); 

(c) Objective Dispute Valuation; and 

(d) Final Resolution. 
 
Commentary:  Parties should set a tight schedule for the process.  It can always be changed 

in good faith as the process develops.  The Institute recommends a 30-day process for standard 
disputes that do not require expert opinion.  This is a reasonable time frame.  In preliminary 
injunction proceedings, parties handle pleadings, motions, discovery, briefing, and the hearing in 
periods as short as 14 days.  EDR is far less demanding, and lawyers and clients should be able to 
complete it in 30 days. For more complex disputes, the parties should set longer deadlines as is 
appropriate. 

 2.5. The EDR Agreement.  The EDR Agreement should: 
 
(a) toll statutes of limitations pending the EDR process;  

(b) certify that each party satisfies the Necessary Conditions;  

(c) address whether an EDR Neutral will be used and, if so, how the parties will select the 
neutral; 

  
(c) set a timetable for each of the four stages of the process;  

(d) define the ethical obligations particular to the EDR stages that the parties and their 
counsel agree to observe; 

 
(e) set a firm mediation date in the Final Resolution stage if the parties aren’t able to 

completely resolve the dispute through negotiation;  
 
(f) Specify whether the parties will follow a binding dispute resolution process if EDR fails to 
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resolve the dispute and, if so, define that process.  

 2.6. Selection of EDR Neutral.  A skilled EDR neutral can help the parties in Rapid, 
Simple Resolution and then, if needed, each EDR stage.  If the parties plan to use an EDR neutral, 
they should select the neutral promptly and set a date at the end of the process when the EDR 
mediation will be held if the parties fail to resolve the dispute through direct negotiation in EDR.  The 
neutral should be dedicated to using the appropriate neutral techniques to advance the EDR process 
at each stage within the timelines the parties set.  By entering into EDR, clients have chosen to resolve 
their disputes quickly, economically, and fairly, and that goal should guide the neutral in facilitating 
the process. 

Commentary:  The Institute recommends use of a neutral in EDR if the parties anticipate 

any contentious issues.  We recommend retaining an EDR Neutral at the beginning of the process, 

and then using the neutral wisely to control cost by seeking active facilitation only as and when 

appropriate. 
 

2.7 Initial Dispute Assessment.  EDR’s first stage is the Initial Dispute Assessment.  
Lawyers and parties should gather the key factual information, do the initial research on key 
dispositive issues, press witnesses to communicate the good and the bad, and determine (i) what 
information, if any, is necessary to achieve Sufficient Knowledge, and (ii) whether an expert is needed 
to achieve Sufficient Knowledge.   

Commentary:  Individuals who have been involved in the matter have the knowledge 

needed for the Initial Dispute Assessment, and it’s human nature for them to be defensive and 

guarded in discussing their role.  It’s essential to this stage that individuals know that they should 

give the helpful and harmful facts now as they will come out in time.  Parties need this information 

to determine whether to request information and documents in Information Exchange and, if so, 

what to request.  Further, parties need this information to make an Objective Dispute Valuation.   

2.8. Information Exchange. EDR’s second stage is Information Exchange.  If either 

party believes it needs information, documents, or witness statements to achieve Sufficient 

Knowledge, it should request the information, documents or statements in this stage of EDR.  The 

Protocols address this stage in § 6 below.   

2.9. Experts.  If either party believes it needs expert opinion to achieve Sufficient 

Knowledge, experts should be used at the Information Exchange stage.  The Protocols address 

this stage in § 7 below. 

2.10. Objective Dispute Valuation.  EDR’s third stage is Objective Dispute Valuation.  

Once each party has Sufficient Knowledge, the lawyers should objectively value the case based on 

interests, costs, leverage, and the likelihood of outcome, as spelled out in § 8 below.  The rationale 

supporting EDR is that the parties can make this valuation early nearly as well as they could if they 

went through the full process of discovery and motions.  Clients then can then make an informed 

decision whether to resolve the suit at this early stage.     

2.11. Final Resolution.  EDR’s fourth stage is Final Resolution.  Once the parties have 

objectively valued the case, they should negotiate in good faith to resolve the dispute either directly or 
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through mediation facilitated by the EDR Neutral.  Good faith means negotiating based on the 

objective analysis of the interests, costs, leverage, and likely outcome of the dispute, and can involve 

distributive or integrative bargaining.  The Protocols address this stage in § 9 below.   

2.12. Binding Procedure absent Final Resolution.  The parties may succeed in 

resolving part or all of their dispute through negotiation or mediation in the Final Resolution 

stage.  To the extent the parties don’t finally resolve all issues, but still seek to resolve their 

dispute quickly, economically, and fairly, they should decide on a binding dispute resolution 

procedure that achieves those goals.  The Protocols address this stage in § 10 below.   

 2.13 Confidentiality.  Unless the parties specify otherwise, the conduct of any party, 
lawyer, or retained expert in EDR and all communications other than requested witness statements, 
whether oral or written, should constitute compromise negotiations under Federal Rule of Evidence 
408 and its state counterparts. These communications and any written materials, tangible items, and 
other information used in or made a part of the EDR process aren’t discoverable or admissible in an 
adversarial proceeding regarding the dispute, or in any other proceeding among the parties to the 
dispute, unless they would be admissible or discoverable independently of the EDR process. This 
restriction does not apply to the admissibility of a full or partial settlement agreement entered into 
as part of the EDR process.  Communications involving the EDR Neutral should constitute 
communications in mediation for purposes of any state statute governing confidentiality of 
mediation. 

3.  The guiding principles 

 3.1. Voluntariness.  EDR is a non-binding voluntary process that seeks speedy, 
economical, and fair resolution of disputes.  Either party may withdraw at any time for any reason.   
 

 Commentary:  Both parties should enter EDR with a commitment to voluntarily seek 

speedy, economical, and fair resolution of their dispute.  That good faith commitment should 

preclude either party’s seeking to abuse the process for ulterior motives.  If at any time, for any 

reason, either party decides it no longer wants to participate in EDR, or can no longer 

participate consistent with its duties under the Protocols, it should in good faith promptly 

terminate the process.   

 3.2 Speed, economy, and fairness.  Clients often (though not always) seek speed, 
economy, and fairness in resolving disputes.  This is similar to how, in their daily dealings, they 
often make decisions on limited information because of the need for speed and economy in their 
businesses or lives, and because they have or can obtain a level of information that suffices for 
informed decision-making.  Many informed decisions do not require knowing everything that can 
be known.  Based on Sufficient Knowledge, lawyers should be able to reasonably forecast 
valuation of the dispute.  Lawyers should use dispute resolution techniques to provide clients the 
level of information they need to resolve disputes quickly, economically, and fairly. 
 

Commentary:  A survey was taken of 165 lawyers from the Forum on Franchising of the 

American Bar Association on how confident they were in forecasting the likely result of a franchise 

dispute at three stages:  after (i) an initial ten-minute briefing; (ii) a follow-up review of some key 

documents and information from key witnesses; and (iii) full discovery and motion practice.  

(Silverman, 2017)  The results showed that after the initial briefing, the confidence level was 58%; 

after the secondary review, the confidence level was 62%; and after full discovery and motion 
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practice, confidence level was 64%. (Similar results were obtained from a smaller sample size of 

lawyers operating in civil law systems.)  The clear take away was that experienced lawyers’ 

confidence in their forecast was reasonably high from the initial briefing on the case, and went up 

very little from full discovery and motion practice.  Clients should understand the cost and time of 

discovery and motion practice in terms of how much information is gained from those processes 

that help making an informed decision on how to resolve the dispute.  The premise of EDR is that 

very little is gained at a substantial cost in money and time. 

 

 3.3 Informed decision-making.  EDR aims to quickly and economically allow lawyers 
to develop Sufficient Knowledge for their clients, and to present their clients an analysis of the 
dispute and forecast of its likely results based on objective measures used by both sides in the 
dispute.  This allows clients to make informed decisions to resolve disputes quickly, economically, 
and fairly.  EDR is client-focused. 

 3.4. Cooperation and advocacy.  EDR combines advocacy and cooperation.  While 
continuing to advocate for their clients, lawyers should cooperate in each stage to accomplish the 
objectives of each stage.  Cooperation allows for speed and economy to gain the information 
needed for informed negotiation or mediation in the Final Resolution stage.  In negotiation or 
mediation, cooperation means seeking a reasonable settlement under all the circumstances and 
not using bad-faith negotiation tactics. 

Commentary:  Litigation and arbitration combine advocacy and cooperation.  The rules 

of cooperation are set by the rules of the tribunal and are enforced by the judge or arbitrator.  

Combining advocacy with cooperation mandated by the rules is integral to professionalism.  ED 

requires a higher degree of cooperation because it compresses the dispute resolution process 

and does not include enforcement by a judge or arbitrator.   Also, the advocacy and cooperation 

in EDR have a different focus.  In litigation and arbitration, the client and lawyer focus on 

“winning;” in EDR, they focus on achieving a fair resolution as efficiently and quickly as 

possible.  

3.5 Integrity.  EDR is not court- or arbitrator-supervised and depends completely on the 

parties’ and counsel’s integrity in carrying out the process. 

Commentary:  Litigation and arbitration also depend on the parties’ and counsel’s, 

integrity.  In discovery, parties regularly depend on representations from the other side as to 

the scope of search for documents and the responsive documents that were found.  Parties 

assume that each side’s counsel is observing the Code of Professional Responsibility.  EDR 

depends more on integrity of counsel because there is no judge or arbitrator to sanction 

malfeasance.  EDR also aspires to a higher level of ethics that is needed to make the voluntary 

nature of the process succeed.  Further, counsel should terminate the process if counsel and the 

client can no longer operate in good faith under the Protocols.  This requires the highest levels 

of integrity and trust.   Thus parties and counsel should act with integrity throughout the 

process, and communicate clearly on any issues of concern so as to demonstrate that the trust 

is warranted. 
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4.  The Lawyer-Client Relationship 

 4.1 Integrity in serving clients in disputes.  Lawyers have specialized knowledge 
in the process of dispute resolution.  At the beginning of an engagement related to a dispute, 
lawyers should inform their clients about all reasonably-suited processes for resolving the dispute, 
including EDR and other alternative dispute resolution methods, arbitration, and litigation.  
Lawyers should communicate this in understandable fashion so as to allow clients to make 
informed decisions.   

Commentary:  Whether warranted or not, a perception exists that some lawyers don’t 

advise their clients about dispute resolution options because lawyers make more money 

representing clients in standard litigation or arbitration.  Under the Protocols, lawyers are 

obligated to discuss dispute resolution alternatives, pro and con, to empower clients to make an 

informed judgment as to the best dispute resolution procedure to resolve the dispute.  To provide 

this advice properly, lawyers should be reasonably knowledgeable about all dispute resolution 

procedures. 

 4.2. Informing clients about EDR.  EDR involves four elements that are not part of 
standard litigation or arbitration, and not required in mediation.  These are (i) tight (voluntary) 
deadlines for each EDR stage; (ii) cooperative sharing of information, documents, and witness-
statements; (iii) a negotiating process that requires parties to use similar specified measures for 
valuing the dispute, and to use good faith in negotiating a speedy, economical, and fair resolution 
of the dispute; and (iv) the opportunity to structure a speedy and economical binding resolution 
process if the parties don’t completely resolve the dispute in the Final Resolution stage.  In 
discussing EDR with clients, lawyers should explain clearly the pros and cons of using EDR to 
satisfy the client's interests and goals and, more specifically, the ethical issues related to agreeing 
to each of these EDR processes.  Lawyers should discuss, among other things, cost, risk, harm, 
leverage, privacy, and delay so that clients have a meaningful basis for choosing their preferred 
dispute resolution process.  A client’s consent to participating in EDR should be meaningfully 
informed.   

Commentary:  Clients should know how EDR’s mechanisms differ from standard 

litigation, arbitration, or mediation, and how the Protocols require attorneys to aspire to higher 

standards than the applicable codes of conduct otherwise governing the lawyer in dispute 

resolution.   

4.3. Zealous representation of client.  In EDR, lawyers should zealously represent 

their clients in pursuit of the clients’ interests and goals.  Zealous representation, though, is not 

always adversarial or confrontational representation; it should be advocacy tailored to what best 

advances the client’s interest.  In EDR, zealous representation includes cooperative information-

sharing limited to achieving Sufficient Knowledge; sharing valuation of the case with the other 

side based on common measures; and negotiating in good faith to try to resolve the dispute 

quickly, economically, and fairly. 

 

 Commentary:  The caricature of a zealous lawyer is one who is relentless and merciless, 

and whose sole aim is to crush the other side. While that may be one approach to zeal in 

advocacy, the better way to look at it is that zealous lawyers passionately pursue their client’s 

goals with the appropriate tone and approach.  In EDR, the goal is a quick, economical, and fair 
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resolution of the dispute.  Zeal in EDR is commitment to the process and its ethics in pursuing 

the client’s interests.  Where both lawyers display this zeal, parties should be able to reach Final 

Resolution in EDR.   

5.  The Lawyer-Lawyer Relationship 

 5.1. Respect for the other lawyer and client. For EDR to succeed, a lawyer needs to 
meet a heightened requirement of professionalism in dealing with the opposing lawyer. Failing to 
do so leads to distrust, which jeopardizes the prospect of voluntarily resolving the dispute through 
EDR.  

 

 5.2. Mutual reliance on other party’s integrity. Representation of clients in EDR 
requires that lawyers in good faith believe their clients will act in a manner consistent with the 
Protocols and with EDR’s objective of speedy, economical, and fair resolution of the dispute. A 
lawyer must terminate the process if the lawyer’s client does not continue to act in a manner 
consistent with the Protocols and EDR’s objectives, but won’t voluntarily terminate the process. 

 
Commentary:  Before consenting to EDR, clients should be aware that their lawyer is 

obligated to terminate the process if the lawyer believes the client is no longer acting in a manner 
consistent with the Protocols and EDR’s objective of speedy, economical, and fair resolution of 
the dispute.  By full disclosing this issue to the client before the client consents to EDR, lawyers 
should minimize the risk that they may need to mandatorily terminate the process because their 
client is not acting consistently with the Protocol’s requirements.   

6.  Information Exchange 

 6.1. Integrity of the Information Exchange stage.  EDR requires parties to 
voluntarily exchange information with the expectation that each party will (i) request only that 
information needed for Sufficient Knowledge, and (ii) make a Compliant Response.  For EDR to 
be successful, lawyers and clients need to be fully committed to the integrity of this process.   

 6.2. Sufficient Knowledge.  One key element of EDR is that parties may request from 
each other disclosure of information, documents or witness statements or interviews.  Parties 
should request only the information that they need for Sufficient Knowledge, which means 
enough information about a dispute to understand the merits of each side’s position and leverage, 
and to make an informed judgment as to the value of each side’s case.  Parties should seek 
solutions in good faith to limit the cost and burden of any disclosure.  

Commentary:  The common practice in litigation and arbitration is to ask for all 

documents that refer or relate to any possibly relevant subject matter, and then to depose all 

witnesses with knowledge.  This leaves no stone unturned, imposes maximal burden and cost on 

the other party, and is very profitable for litigators.  But, as discussed in the commentary to § 

3.2, experienced attorneys have strong confidence in how to value a case with the narrow core 

facts; discovery adds little to that confidence.  During Information Exchange, parties should 

limit their requests to that information needed for Sufficient Knowledge.  This requirement 

places a premium on parties having experienced counsel with good judgment to sort through 

what, if any, information the parties need to attain Sufficient Knowledge.  This stage may 

require the active involvement of the EDR neutral to encourage parties to limit their requests 
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appropriately. 

 6.3. Golden rule.  If parties limit their requests to information and documents needed 
for Sufficient Disclosure, the information produced would clearly be discoverable in arbitration 
or litigation.   Thus parties should be willing to produce it voluntarily in EDR to facilitate early 
resolution.  But the parties needs to show good faith in  construing requests reasonably, not 
narrowly, and producing responsive information or documents even if they are harmful to that 
party’s case.  In deciding whether to produce information or a document, lawyers should follow 
the Golden Rule:  If I requested specified information or documents, and the other side had 
material information or documents like this that were arguably responsive to the request, would 
I expect them to produce the information or documents?   

 6.4. Witness statements.  As part of EDR, parties may request the opportunity to 
question witnesses, on or off the record, or for a witness to provide written responses to questions.  
For party witnesses or witnesses that a party otherwise controls or can influence, parties should 
encourage witnesses to make reasonably responsive answers to questions, and not to 
unreasonably parse questions so as to avoid disclosing information that may be harmful to that 
party’s case.   

Commentary:  For witness interviews in EDR, defending lawyers may prepare witnesses 

just as they would in arbitration or litigation.  But given the narrowness of requests limited to 

Sufficient Knowledge, defending lawyers should encourage witnesses to answer questions 

directly so that the other party understands what the witnesses recalls and what the witness 

would testify to in trial or arbitration.  Questioning lawyers may cross-examine witnesses 

aggressively because that may be needed to develop Sufficient Knowledge, which may include 

gauging how a witness would hold up to aggressive cross-examination at trial or arbitration.   

 6.5. Verification of Compliant Response.  Parties may ask the other party and its 
lawyers to declare in writing that they have made a Compliant Response to Information Exchange 
requests, which means (i) the client has made a reasonably diligent, good-faith search for 
information and documents, and produced the reasonably responsive information and 
documents; (ii) the client has not narrowly construed requests for information or documents to 
withhold material information or documents; and (iii) party witnesses or witnesses under the 
party’s control have made reasonably responsive and accurate answers to questions.  Settlement 
agreements may state as a material representation that the parties have each made a Compliant 
Response. 

Commentary: Verification helps create the conditions in which trust is warranted.  It 

also may provide a remedy if the parties verify and represent in a settlement agreement that 

each made a Compliant Response, and one party later learns that the opposing party had 

concealed material information or documents that it should have produced to qualify as a 

Compliant Response.  Under those conditions, the deceived party may have grounds to challenge 

the agreement as fraudulently induced.   

7.  Experts 

 7.1. Role of experts.  Some cases may require expert opinion to allow the parties to have 
Sufficient Knowledge.  While this adds to the cost and time of the process, it is appropriate to use 
experts when it assists in resolving the dispute quickly, economically, and fairly under the 
dispute’s circumstances.   
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 7.2. Sufficient Expert Knowledge.  So as to serve EDR’s goal of speed and economy, 
experts should be encouraged to opine based on Sufficient Expert Knowledge, which means the 
core information on which the expert can offer an informed initial opinion, but not the full 
knowledge that might be required before formally opining in litigation or arbitration.   

 7.3. Written agreement governing use.  Given that expert opinions would be based 
only on Sufficient Expert Knowledge, parties should define in writing how expert opinions given 
in EDR may be used if the case does not resolve and proceeds to litigation or arbitration.  This 
should include whether the opinions may be used in litigation or arbitration and, if they may be 
used, any limits on their use.  Absent a written agreement providing otherwise, expert opinions in 
EDR are considered confidential within the meaning of § 2.12. 

 7.4. Joint expert.  Parties may jointly retain an expert.  In addition to addressing the 
prejudice issue in § 7.03, the written agreement retaining the joint expert should address guidelines 
for communications with the parties, lawyers, and witnesses; access to the expert’s work product; and 
whether the expert may participate in any subsequent litigation or arbitration if the matter does not 
resolve through EDR 

 
8.  Objective Dispute Valuation 

 8.1. Integrity in sharing Objective Dispute Valuation.  EDR’s Objective Dispute 
Valuation stage is premised on the idea that parties should present the other side with their 
assessment of the case so that each side can understand the other parties’ position and where the 
parties agree or disagree.  This can then serve as the basis for meaningful negotiation in the Final 
Resolution stage. 

Commentary:  The term “objective” doesn’t mean that parties cease being adversarial, 

and instead cooperatively try to arrive together at the solution that they believe a Solomonic 

decision-maker would reach.  Rather, “objective” means that each party addresses each issue 

that a decision-maker would likely consider; that parties present reasonable positions 

objectively based on their analysis; and that they explain the objective bases for their positions.  

This stage may involve the EDR neutral’s working with the parties to make sure each presents 

a full evaluation sufficient for both parties to enter into meaningful negotiation, whether direct 

or through mediation. 

This stage should be client-focused.  Lawyers should explain to clients that seeing how 

the other party views the case is valuable information.  This is the type of information that well-

informed businesses and individuals regularly use to make day-to-day decisions for purposes 

of speed and economy, and it helps gauge fairness.  Further, if the other party raises issues that 

the lawyer didn’t see or gauge properly, the lawyer should tell this to the client so the client has 

the best basis for making informed decisions. 

 8.2. Required elements in Objective Dispute Valuation.  At minimum, an Objective 
Dispute Valuation should include: 

Commentary:  By requiring each party to address the same valuation measures, the 

parties can understand where they differ on valuation and why.  This provides an informed basis 

for negotiation or mediation in the Final Resolution stage.  There is a rich literature addressing 

systematic risk assessment methods.  See, e.g., Michaela Keet, Informed Decision-Making in 
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Judicial Mediation and the Assessment of Litigation Risk, 33 Ohio State Journal of Dispute 

Resolution 65 (2018).  Effective EDR professionals should understand these methods and be able 

to apply them rigorously. 

a. The expected cost of continuing litigation or arbitration for both the client and the 

opposing party;  

Commentary:  One primary reason to settle early is to avoid legal costs.  Lawyers should 

give clients an accurate estimate of the likely fees and costs of proceeding to trial or arbitration.  

Surveys show lawyers regularly underestimate fees, which often reach two to five times the 

estimate. See R. Kiser, Soft Skills for the Effective Lawyer (Cambridge 2017) at 248, notes 89, 90. 

Underestimation of costs and fees does a significant disservice to clients seeking to make an 

informed decision as to whether to settle early.  With both parties spelling out expected fees, the 

opportunity exists to discuss whether the fee forecasts are reasonable.  

b. The best and worst the client and the other party can do absent a negotiated agreement 

(often referred to as BATNA and WATNA). 

c. The likelihood of prevailing on each of the material claims, preferably expressed in 

percentages (for example, a 70% chance of prevailing on the breach claim, as opposed to a 

reasonably strong chance of prevailing). 

Commentary:  Lawyers are prone to say things like “We have a reasonably strong position 

on this claim.”  The client may hear, “We’ll win this,” while the attorney may mean “there’s a 51/49 

chance.”  Using percentages rather than vague terms establishes clarity.  It also helps define the 

magnitude of difference in views between the parties on the likelihood of success on claims.  

Lawyers should explain to clients that the numbers are not meant as an exact science, but as a 

good gauge to communicating the lawyer’s level of confidence in prevailing on an issue or in the 

dispute overall. 

d. Leverage factors apart from legal considerations in the case. 

Commentary:  Settlement is often driven by matters other than who is likely to win and 

the likely amount of recovery.  For example, parties have different level of resources to afford 

litigation, or often are concerned with relationships, publicity, effect on similar disputes, or the 

opportunity cost of attention to a lawsuit.  By articulating each party’s views on these factors, 

valuable information is learned and misperceptions, if any, can be addressed.  The ethics of EDR 

don’t preclude parties from considering leverage.  The process is supposed to seek a fair resolution 

considering all the factors.  If one side can’t afford litigation, that is a key factor.  Eliminating it 

from the EDR process does a disservice to both parties.  EDR is reality-based. 

e. The likely range of damages depending on what happens on liability as to each material 

claim. 

Commentary:  This estimate is different from WATNA and BATNA.  It requires making a 

reasonable estimate of damages, not the best or worst case.  Combining this estimate with the 
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percentage chance of likelihood of prevailing on certain claims provides objective bases to see 

where parties differ in their evaluation of the case and the magnitude of their disagreement.  

Formal decision-tree forecasting is the gold standard for this type of approach, but is often 

unwieldy.  Regardless of whether counsel uses decision–tree forecasting, skilled counsel should 

understand the process because it sharpens the ability to spot and analyze risk and issues.  See 

generally, Marjorie Corman Aaron, Risk and Rigor:  A Lawyer’s Guide to Decision Trees for 

Assessing Cases and Advising Clients (DRI Press 2019) 

f. All settlement options, including interest-based and damages. 

Commentary:  Some cases may be settled only on a distributive basis – one party pays 

the other a sum of money.  Other cases allow for interest-based options – in essence a new 

business deal based on interests that work for both sides and aren’t necessarily related to the 

dispute.  This is often referred to as a win-win resolution.  Both sides should think hard to 

generate interest-based settlement options, though this approach doesn’t fit all cases.   
 
 
9. Final Resolution 

 9.1. Direct Negotiation or Mediation.  By this fourth stage of EDR, the parties and 
lawyers should know whether they can productively negotiate directly to resolution or whether 
they should mediate using the EDR neutral.  If either party prefers mediation, the parties should 
mediate with the EDR neutral. 

 9.2. Negotiation principles.  EDR’s blend of cooperation with advocacy continues to 
apply in this 4th stage.  The parties should now have Sufficient Knowledge for comprehensive, 
meaningful Objective Case Valuations.  This should allow them to negotiate from reasonable 
positions based on all the circumstances.  Negotiations may be integrative, distributive, or 
otherwise.   

 9.3. Fairness.  In EDR, the parties should in good faith seek a fair resolution to the 
dispute.  The term “fair,” however, doesn’t mean that the resolution definitively reflects which 
party is legally or morally right or wrong.  Instead, the term “fair” refers only to a settlement based 
on the parties’ having considered all the circumstances and reaching an agreement that they 
prefer instead of letting a factfinder decide their dispute. 

Commentary:  The idea of fairness is to provide clients the informed opportunity to 

resolve the dispute early and economically with roughly the same material information that 

they would have after discovery and motions in a lawsuit or arbitration.   
 

10. Binding procedure absent Final Resolution. 
 
10.1. Even proceeding in good faith, parties may not reach a complete settlement through 

negotiation or mediation in the Final Resolution stage.  If parties want to continue to seek to 
resolve their dispute quickly and economically, they should design a binding procedure 
appropriate to resolving the dispute quickly, economically, and fairly. 

Commentary:  The EDR neutral may be able to help the parties craft the binding dispute 

resolution mechanism.  This might be arbitration (including baseball or other variants) of one 
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or more key issues and then returning to negotiation or mediation, full arbitration on a 

compressed time schedule with limited discovery, early neutral evalation, or any other 

procedure that meets the parties’ interests in quick, economical, fair resolution. 

10.2. If the parties want the EDR neutral to exercise binding authority, the EDR neutral 

should explain the downside of doing so, and should consider the same ethical issues the neutral 

would consider if parties to a mediation requested the mediator to act as decision maker. 

Dispute resolution has included a process generally called Med-Arb, where the parties 

agree that the mediator will be able to render a binding decision on the dispute if the parties 

don’t resolve the dispute voluntarily in mediation.  There is extensive literature on the pros and 

cons of this process, and the ethical issues a neutral faces in agreeing to the process.  Counsel 

should full understand those issues before agreeing to this process.   

 
GLOSSARY 

  

(a)   “Compliant Response” means a party’s declaration in writing that in response to 
Information Exchange requests, (i) the party has made a reasonably diligent, good-faith search 
for information and documents, and produced the reasonably responsive information and 
documents; (ii) the party has not narrowly construed requests for information or documents so 
as to withhold material information or documents; and (iii) party witnesses or witnesses under 
the party’s control have made reasonably responsive and accurate answers to questions. 

 

(b)  “Dynamic  Mediation” is a mediation process that aims to use case-appropriate, 
proactive techniques to resolve disputes promptly  rather than engaging in the traditional process 
of reactively setting a date in the future for mediation statements and then a mediation session. 

 

(c)  “Early Dispute Resolution” or “EDR” is a voluntary, dispute resolution process in which 
the parties and their lawyers agree to try to resolve their dispute quickly, economically, and fairly by 
following a structured process involving initial case assessment, information sharing, objective case 
valuation, and negotiation or mediation. 

 

(d)   “EDR Agreement” is an agreement between the parties setting out the guidelines to be 
followed in the EDR process.  The EDR Agreement may be a provision in an existing contract, or 
may be adopted ad hoc to resolve a specific dispute. 

 

(e)  “EDR Neutral” is a neutral who facilitates each stage of the EDR process.   
 

(f)   “Fair Resolution” is a resolution agreed to by the parties based on objective, informed 
valuation of the dispute.  

 
(g)  “Final Resolution” is the fourth stage of the EDR process in which the parties negotiate 
or mediate in good faith to resolve the dispute or, if they don’t completely resolve the dispute, they 
may agree to binding dispute resolution procedures to resolve the remaining issues. 

 
(h) “Information Exchange” is the second stage of the EDR process in which the parties (i) 
exchange the information or documents, they need, to achieve Sufficient Knowledge, and (ii) use 
experts, if needed, to attain Sufficient Knowledge. 
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(i)  “Initial Dispute Assessment” is the first stage in the EDR process in which each party 
assesses the facts and issues to determine (i) what information, if any, it needs to attain Sufficient 
Knowledge and (ii) whether it needs experts to attain Sufficient Knowledge. 
 
(j)   “Necessary Conditions” are, generally, the conditions that are necessary for EDR to work.  
These are set out in § 2.02. 

 

(k)  “Objective Dispute Valuation” is the third stage of the EDR process in which each party 
objectively values the dispute based on common valuation measures. 

 
(l)  “Protocols” means these Early Dispute Resolution Practice Protocols. 

 
(m)    “Rapid Simple Resolution” means the resolution of a dispute rapidly and with a simple 
process through problem solving, distributive or integrative negotiation, or Dynamic Mediation. 

 

(n) “Sufficient Expert Knowledge” is the minimally sufficient amount of knowledge an expert 
needs to opine on a matter for purposes of EDR.   

 
(o) “Sufficient Knowledge” is the minimally sufficient amount of knowledge that a party needs 
to make an informed judgment whether and how to resolve the dispute.   
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Association of Attorney-Mediator’s Advanced Attorney-Mediator Training and Fall Seminar: Remote but Together 

Avoid Bias:  How to Maintain your Status as an Impartial Mediator  
During Times of Racial, Cultural and Social Strife 

 

September 11, 2020; Lisbeth Bulmash and Sharmeen Ladhani 

Part I: Intro, Background, Setting the Stage. 

INTRODUCTIONS 

1. Why is this CONVERSATION important? We are in the business of peacemaking at a tumultuous 
time in history.  
 

2. Current dialogue is tumultuous. Dividing lines have formed around several issues we have been 
forced to grapple with in recent months. 

a. Response to COVID-19 by the government – too much v. not enough? 
b. Black Lives Matter; protests; defunding the police. 
c. Confederate statues – stay up or come down? 
d. Back to School – Virtual vs. In person learning? 
e. 2020 Presidential Election – Democratic vs. Republican? 

  
3. Why is IMPARTIALITY important? 

a. Impartiality is the cornerstone of mediation. 
b. Definition: In mediation, striving for impartiality means that the process of resolution is 

untainted by the mediator’s biases and prejudices, so that the disputants can focus on 
resolving their own concerns rather than have to respond to “input” from the mediator. 

c. Upholding impartiality is how we earn trust from the parties. Plays a critical role in 
communication. 

i. Avoid overaccommodation to one side in an effort to show neutrality 
d. Be cognizant of verbal and nonverbal cues revealing personal biases.  
e. Persona outside of the mediation, persona during the mediation = you can’t separate 

the two. Appearance + reality matters.  
f. Question of whether or not your image outside of the mediation SHOULD matter.  

REALITY is the image that does matter. We are just one google search away. 
g. Remember, the end goal is to come to an agreement. Impartiality is a critical factor in 

achieving that goal. 
 

4. STRATEGY: Be flexible. Redirect the conversation if needed to defuse tension.  
a. Use venting in the caucus session. 
b. Use joint session as valuable time to express party’s perspective in a constructive way.  
c. As a mediator, be open to being called out when impartiality is skewed. 
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Part II: Events. Issues that may arise to test Impartiality. Strategies to adopt to ensure Impartiality is 
not disturbed.  

1. Broader Differences 
[RACE/GENDER/SEXUALITY/ECONOMIC/EDUCATIONAL INEQUITIES and CULTURAL DIFFERENCES] 

a. Delicate balance between mediator and the parties. 
i. How do we truly represent everyone when we are not representative? Can we 

compensate when there is a disconnect in representation? 
b. How to handle conversations about race or BLM during mediation? 

i. What if one party makes a comment that is insensitive to the BLM movement?   
What is the best way to steer the conversation? 

ii. Call it out?  Be the gatekeeper and keep things on an even keel.   
 Avoid apathy and silence. 

1. Let the underlying race issue surface in caucus, let parties vent without 
inflaming the dispute. 

2. Avoid venting sessions in joint session. Need to dissuade parties from 
grandstanding and making inflammatory remarks in joint session. 

3. Let the race issue surface. Then reality test – is it part of the conflict?  If 
not, steer things back with the focus on what matters here. 

4. Are mediators in a community-based setting in a position to address 
inequities head-on? Probe into why one party feels the other should be 
given “lesser than status”. Find the root cause – go deeper. 

c. Be cognizant of social media posts, emails, or verbiage that anchors you to one camp vs. 
another. 

 
2. COVID-19 Pandemic 

a. Effects on Mediation: In response to local ordinances and rules, we were forced to pivot 
quickly and implement change. 

i. Virtual vs. In Person. 
ii. Masks v. No Masks. 

iii. Bifurcated Process – One Party Virtual vs. One Party In person.  
1. Advantages – Able to proceed with mediation in a way that ensures 

each party is comfortable. 
2. Disadvantages – Are you connecting with one party in a way that you 

are not connecting with the other party? 
iv. TAKEAWAYS: 

1. Have a standard policy in place.  
2. Talk to parties beforehand to determine their comfort level. 
3. Devil is in the details.  Determine where the parties are going to be?  

What setting?  Is client going to be able to participate?  Wearing of a 
mask may inhibit that? Are too many people on one computer screen? 

4. Take verbal and nonverbal cues. 
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3. Return to School 
a. Virtual v. In person learning. 
b. Hot topic in divorce mediations. Potential issue in scheduling virtual mediations. 
c. Don’t let personal views on the matter bleed into your mediation. 

 
4. Presidential Election 

a. Summary of social and economic issues. 
b. Issues that may not seem political on their face, become political. 

i. E.g. Anti-masker, handling of COVID-19, opening of economy, etc. 
ii. Suspension of sporting events in the wake of Kenosha, Wisconsin incident. 

iii. How do you defuse issues and not tip your hand in one favor? 
d. Maintain neutral persona. 

SUMMARY 

Commitment of mediator – understanding concepts of apathy, fragility. Educate yourself. How to have 
tough conversations. Treating each other with respect – based on each other’s culture. Based on each 
other’s history. Be conscious, open and flexible to change. 

Remember, once a mediator lets biases bleed into the mediation, the balance is upset, you as a 
mediator become less effective – disservice to our craft.  

Practice outside of the mediation being fair, open and flexible to all different people and to all different 
viewpoints and political views.  Only then will it be easy to maintain that same open-mindedness and 
preserve impartiality within the mediation.  
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THE DALLAS MORNING NEWS/UT-TYLER POLL 

Texans divided on 
response to protests 
Republicans support 
crackdown, but Dems 
oppose harsh measures 

By TODD J. GILLMAN 
Washington Bureau 

tgillman@dallasnews.com 

WASHINGTON - Texans 
are deeply divided about the use 
of force to quell protests against 
police brutality, with a new poll 
exposing a chasm of mistrust be-

tween Democrats who are largely 
sympathetic to protesters and 
Republicans who back President 
Donald Trump's '1aw and order" 
crackdown. 

Just 15% of Democrats sup
port deploying the military in re
sponse to protests, as Trump has 
repeatedly threatened, compared 
with 70% of Republicans. 

And while 26% of Democrats 
embrace the use of tear gas and 
rubber bullets against confronta-

tional protesters, an overwhelm
ing 82% of Republicans support 
such measures, which federal of
ficers used as recently as Satur
day night in Portland, Ore. 

Those findings are from a new 
Dallas Morning News/University 
of Texas at Tyler survey conduct
ed Aug. 28 to Sept. 2, with 1,176 
registered voters and a margin of 
error of plus or minus 2.87 per-

See POLL Page 4A 

The Dallas Morning News
September 7, 2020
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Poll shows divide on hot-button issues 
Continued from Page lA 

centage points. 
"Let's face it, a lot of what is 

being called protests is actually 
riots;' said conservative poll re
spondent James Mitchell, 53, 
an insurance broker in Paris. 
"The heck with rubber bullets. 
People are taking people out of 
cars and killing people or beat
ing people up. Those people 
should be shot:' 

Deandra Doyle, 48, a tax ac
countant who lives in West 
Dallas, told pollsters she 
strongly opposes the use of 
force to disperse protesters try
ing to shine a light on police 
brutality and racial injustice. 

"President Trump has 
fanned the flames of divisive
ness;' she said. "He sows the 
wrong seeds .... If you're using 
law and order to dismantle 
these protests, what you're say
ing is that certain people can't 
exercise their rights here:' 

Response to protests 
Protests nationwide have 

sharply divided the country. 
Trump has deployed federal 

riot forces to Kansas City, Mo.; 
Portland, Ore.; Seattle and oth
er cities. He has pressured may
ors and governors throughout 
the summer to accept federal 
law enforcement to quell un
rest and even floated the possi
bility of invoking the Insurrec
tion Act to order active-duty 
military into cities. 

Former Vice President Joe 
Biden and others accuse 
Trump of trying to militarize 
the streets of America. The 
mayors of Portland and Wash
ington, D.C., have blamed a 
heavy-handed and unwanted 
federal presence for inflaming 
tensions. 

Doyle cited the June 1 inci
dent outside the White House, 
when U.S. Park Police and fed
eral prison officers confronted 
a crowd demonstrating after 
the death a week earlier of 
George Floyd, the Black man 
pinned by the neck by a white 
Minneapolis police officer now 
facing a murder charge. 

Officers used gas canisters 
and rubber pellets to clear the 
park moments before Trump 
strolled through to pose, trium
phantly holding a Bible, in 
front of a historic church. 

"I was livid;' Doyle said. 
She also recalled an incident 

in Dallas that same evening, 
when protesters calling for jus
tice for Floyd crossed the Mar
garet Hunt Hill Bridge across 
the Trinity River, only to find 
themselves trapped by Dallas 
police, the Texas National 
Guard and state troopers. 
Nearly 700 were detained. 

"That was disturbing;' 
Doyle said - especially com
pared to the hands-off treat
ment afforded to heavily armed 
white people protesting in Aus
tin against mask mandates. 
"They were allowed to protest 
how they wanted to but ... you 
have your law-and-order type 
of thing when it comes to peo
ple of color:' 

Mitchell, too, recalled pro
tests in Dallas to justify his 
stance. 

When protests turned vio
lent in downtown Dallas, he 
was among the armed volun
teers defending businesses, 
taking advantage of the state's 

The Dallas Morning News/UT-Tyler poll 
Protest response Police departments 
The use of tear gas and rubber bullets against peaceful protest- As it relates to police departments, do you support or oppose: 

ers. 

Total Dem. Ind. Rep. 

Strongly support 11% 6% 5% 22% 

Support 11 16 

Neither oppose nor support 18 18 20 

Oppose 23 19 24 25 

Strongly oppose 38 54 46 17 

Defunding the police Total Dem. Ind. Rep. 

Strongly support 14% 20% 12% 10% 

Support 13 22 11 6 

Neither oppose nor support 17 24 24 

Oppose 15 20 14 11 

Strongly oppose 42 15 40 67 

Deploying the U.S. military in response to protests around the Cut some funding from police departments to increase 

United States. spending on socia l services in your community. 

Total Dem. Ind. Rep. Total Dem. Ind. Rep. 

Strongly support 20% 7% 11% 40% Strongly support 19% 36% 17% 6% 

Support 19 17 30 Support 20 28 26 8 

Neither oppose nor support 20 17 26 19 Neither oppose nor support 17 20 20 11 

Oppose lS 24 14 Oppose 13 11 11 17 

Strongly oppose 26 44 33 4 Strongly oppose 31 27 57 

The use of tear gas and rubber bullets against confrontationa l 
protesters. 

Eliminating qualified immunity, meaning individua l police 
officers are civilly liable for charges of misconduct. 

Total Dem. Ind. Rep. Total Dem. Ind. Rep. 

Strongly support 31% 9% 28% 54% Strongly support 31% 48% 31% 16% 

Support 22 17 20 28 Support 24 25 24 24 

Neither oppose nor support 19 25 24 9 Neither oppose nor support 24 17 30 26 

Oppose 13 21 13 Oppose 6 12 

Strongly oppose lS 28 15 4 Strongly oppose 12 4 9 23 

Black Lives Matter Confederate statues 
Do you have a favorable, unfavorable or neutral view of the 
Black Li ves Matter movement? 

Total Dem. Ind. Rep. 

As it relates to the current racia l unrest in the country, do you 
support or oppose removing Confederate statues from public 
spaces? 

Favorable 40% 72% 37% 13% 

Neutral 23 21 30 18 

Unfavorable 37 33 69 

Athletes' response 
Do you believe athletes shou ld kneel during the anthem if they 
want to bring attention to concerns in society? 

Total Dem. Ind. Rep. 

Strongly support 

Support 

Neither oppose nor support 

Oppose 

Strongly oppose 

Dreamers 

Total Dem. Ind. Rep. 

23% 45% 18% 7% 

16 24 16 10 

19 18 26 14 

15 15 21 

27 4 25 49 

Yes 27% 67% 34% 13% 

No 46 16 42 76 

Do you support or oppose granting permanent legal status to 
immigrants who came to the U.S. illegally when they were 
children? 

No opinion 17 17 24 

REGISTERED VOTER SAMPLE 

11 

Strongly support 

Support 

Total 

30% 

25 

1,176 adults; field dates: Aug. 28-Sept. 2. Margin of error is ptus or minus 2.87 
percentage points for the full sample, higher for subgroups 

Neither oppose nor support 20 

Oppose 12 

open carry law. 
"I have clients and friends 

down there;' he said. "We didn't 
fire shots or anything like that. 
It was just a show of force:' 

As he sees it, Trump has af
firmed the right to protest 
peacefully. "What he's not been 
supportive of is burning down 
the country;' he said. 

The poll found that 73% of 
Texas Republicans say this 
summer's protests have made 
them less likely to support the 
goals of the Black Lives Matter 
movement, while 54% of Dem
ocrats say the protests have 
made them more sympathetic 
to the cause. 

"I don't believe in the van
dalism;' said Doyle, but "those 
that are rioting aren't part of 
Black Lives Matter or the 
movement to bring about 
awareness of the injustice be
tween law enforcement and Af
rican American people, espe
cially males being racially pro
filed and shot and killed just for 
the color of their skin:' 

Confederate statues 
The poll also highlighted a 

glaring schism on the removal 
of Confederate statues from 
public spaces. 

Support runs from 69% 
among Democrats to just 17% 
among Republicans. 

The death of Floyd in Min
neapolis reignited the debate, 
with demands by minority 
leaders growing through the 
summer. 

Laurie Joseph/Staff Arti st 
Strongly oppose 13 

Methodology 
The Dallas Morning News/UT Tyler Poll reflects a state

wide random sample of 1,176 registered voters during the 
six days between Aug. 28 and Sept. 2. The mixed-mode 
sample includes registered voters who were surveyed over 
the phone by the Center for Opinion Research w ith sup
port from ReconMR, and registered voters randomly se
lected from Dynata's panel of registered voters that was 
stratified to match the demographics of Texas' registered 
voter popu lation. The on line and phone surveys were con
ducted in English and Spanish. 

In this poll, the sampling error for 1,176 registered voters 
in Texas is+/- 2.87 percentage points at a 95% confidence 
interval. Within the sample there are also 901 likely voters, 
who are "extremely likely" to vote in November's election. 
Also, in our phone sample we verif ied how frequently the 
voter participated in past general elections. The adjusted 
margin of error for our sample of likely voters is 3.27 per
centage points. 

Trump and others speak of 
defending the nation's heritage. 

"Why now? It's part of our 
history. It's not necessarily a 
good part of our history, but it's 
part of our history;' said Mitch
ell, the Paris conservative. 
"This is what Stalin did, this is 
what Hitler did. ... At what 
point do we stop getting rid of 
stuff or stop penalizing people 
because we offended some
body?" 

Lenin statues still abound in 
Russia, but former Soviet re
publics have removed most 
monuments to him and Stalin. 
Germany forbids displays of 
the swastika and monuments 
to Hitler. 

Nearly two months ago, af
ter weeks of protests against 
police brutality and racism 
around the country, Democrat-

ic lawmakers in Austin de
manded the removal of Con
federate memorials on the 
grounds of the Texas Capitol. 

The list includes portraits of 
Confederate President J effer
son Davis and a 9-foot-tall 
painting of Gen. Albert Sidney 
Johnston in the Senate cham
ber, and a monument to Texas 
volunteers who fought with the 
South. 

They also want a new name 
for the John H. Reagan State 
Office Building - named for 
the Confederacy's secretary of 
the treasury. 

"By maintaining idols and 
symbols of hate we are endors
ing their body of work as de
serving of high honor;' state 
Rep. Carl Sherman Sr., a De
Soto Democrat who is Black, 
said at the time. 

Dem. Ind. Rep. 

50% 30% 12% 

30 25 22 

16 25 21 

1 11 22 

4 10 24 

Lt. Gov. Dan Patrick, who 
presides over the Senate and 
serves as Trump's state cam
paign chairman, responded in 
a letter Aug.17 by asserting that 
most Texans "do not support 
erasing our history:' 

"Where was the outrage or 
concern about these monu
ments and paintings when 
Democrats controlled virtually 
everything in the Capitol, on 
the Capitol grounds, and in the 
Senate Chamber? They could 
have been taken down at any 
point. They were not;' he wrote. 

The debate has reached into 
small towns and major cities in 
Texas. 

Doyle, for one, doesn't want 
these statues destroyed - just 
moved to a museum and put in 
proper context. "Tell the story 
of why this person played an 
important role in Texas history 
or American history, but tell 
the whole truth. Don't just tell 
the warm and fuzzy stuff, the 
heroic stuff;' she said. 

In her experience, many 
Confederate monuments were 
erected decades ago at the site 
of a lynching or other atrocity, 
especially in small towns, to 
stand as an ongoing warning to 
Black residents. They are not 
innocuous artifacts. 

"These are people that were 
fighting to keep slavery," she 
said. "So for the African Ameri
can community, it's a harsh re
minder:' 

For contemporary Ameri
cans to defend these monu
ments, knowing that they de-

pict advocates of slavery, adds 
to the affront. 

''That's not the history we 
should be celebrating;' she said. 

Defunding police 
The idea of "defunding the 

police" has been a point of con
tention. 

Trump has asserted, with
out evidence, that Biden wants 
to completely dismantle police 
departments. 

Although a tiny minority of 
advocates seek such a radical 
goal, the vast majority want to 
beef up social services and shift 
spending to poverty reduction 
as a long-term way to curb 
crime, without decimating tra
ditional policing. 

The argument hits partisans 
on both sides differently - the 
label and the ideas behind it. 

On the GOP side, 78% op
pose "defunding the police:' 
Even when given a more specif
ic question - do they support 
cutting "some funding from po
lice departments to increase 
spending on social services in 
your community;' just 14% said 
yes. 

Democrats aren't especially 
keen on "defunding" (42% sup
port). But when given the spe
cific definition, shifting some 
funds to social services, sup
port jumps to 64%. 

"I don't agree with totally 
defunding the police, but I defi
nitely agree with putting more 
money towards social services 
to lift up communities and help 
them on their own;' said poll re
spondent Carla Guzman, a 38-
year-old Democrat from San 
Antonio who works as an office 
administrator. 

But even if that's what it's 
about, Mitchell said, "That's 
the stupidest thing I've ever 
heard ofin my life." 

He argued that the core 
problem isn't overpolicing or a 
shortage of government aid but 
a welfare system that doesn't 
encourage self-sufficiency. "We 
need to take a completely dif
ferent approach to this;' he 
said. 

Dreamers 
Another issue that divides 

the parties: the fate of immi
grants who came to the United 
States unlawfully as children. 

Among Democrats, 80% 
support permanent legal status 
for these Dreamers, compared 
with 34% of Republicans. 
These immigrants are called 
Dreamers based on never
passed proposals in Congress 
called the DREAM Act. 

"They should be offered a 
path to gaining their legal sta
tus. I definitely don't think that 
they should be sent back;' Guz
man said. 

On this, Mitchell is among 
the minority of Republicans 
polled. He agrees that immi
grants who have grown up in 
the United States deserve per
manent status, at minimum, 
and probably a shot at citizen
ship. 

'Tm not heartless;' he said. 
"These were children who were 
brought here through no 
choice of their own:' 

Staff writer Alex Briseno in 
Austin contributed to this re
port. 

Twitter: @toddgillman 
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SAMPLE RECORD OF ATTENDANCE FORM: 
 
 

You will need to complete a Record of Attendance Sign-In Form in 
order to receive credit for attending.  You may access the form by 

clicking here: Record of Attendance Sign-In Form.   
 

A link to the form will also be included in the email sent before the 
seminar, and also shared via chat during the webinar. 

 
If you have difficulty submitting this form online, you may complete 
the form on the following pages and scan/email to aam@attorney-

mediators.org or fax to 972-669-8180. 
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Record of Attendance for CME/CLE
Please complete the information below so that your attendance may be reported. 
 
Sponsor: Association of Attorney-Mediators  
Course: Advanced Attorney-Mediator Training: Remote but Together 
Course Location: Live Online Webinar  
Course Date:  September 11, 2020 
 
It will take approximately 5 minutes to complete this form.  Submission of this form is required 
for you to receive CLE/CME credit for attendance.   
 
A certificate of attendance will be emailed to you, and where applicable, your attendance will be 
reported by AAM (course provider) to your state bar/CME Boards. For CLE/CME self reporting 
documentation not provided in the course materials, please email aam@attorney-mediators.org 
with your specific request.



* Required

Please list all states and bar numbers here, even if you submitted this information previously in the 
event registration form.

State(s) In Which You Seek CLE/CME Credit and Bar Number for each state * 1.

Enter your answer

Please type the number of hours you actually participated (max 5.5 - based on 60 min hour / max 6.6 
- based on 50 min hour)

Total Hours Attended Online Webinar * 2.

Enter your answer Page 152
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Please type the number of ethics hours you participated (max 2.0 - based on 60 min hour / max 2.4 
based on 50 min hour)

Hours of Ethics Attended Online Webinar * 3.

Enter your answer

Please type the number of elimination of bias hours you participated (max 1.0 - based on 60 min 
hour).  Please note not all states allow Elimination of Bias credit. Some states may only count that 
session for Ethics credit.

Hours of Elimination of Bias Attended * 4.

Enter your answer

Example: 1111, 1112, 1113, 1114

Please type all verification codes provided during the course.  You may separate 
the codes with a comma or semicolon. * 

5.

Enter your answer

Did you participate in the polling questions? * 6.

Yes

No

PLEASE SIGN BELOW

Please insert your name and the date to sign this record of attendance form. 
Typing your name represents a signature.  By signing this form you verify your 
attendance and participation in the course and are therefore entitled to claim the 
MCLE/CME credit hours. * 

7.
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This content is created by the owner of the form. The data you submit will be sent to the form owner.

Powered by Microsoft Forms | Privacy and cookies | Terms of use

Never give out your password. Report abuse

Enter your answer

Please input date in a format of MM/DD/YYYY

Date * 8.

Enter your answer

Submit
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SAMPLE EVALUATION FORM: 
 
 

Please complete an online evaluation form to provide an 
understanding of the benefit of today’s seminar and help us continue 

to meet the needs of our event attendees.   
 

A link to the evaluation form will be emailed to you in a post-event 
email.  You may also click here to access the online evaluation form: 

Fall CLE 2020 Evaluation Form  
 

Should you wish to take notes throughout the day, a copy of the 
evaluation form is included on the following pages.   

 
You are welcome to print, take notes and scan/email back to AAM at 

aam@attorney-mediators.org. 
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Advanced Attorney-Mediator Training: 
Remote But Together 
Evaluation Form
Thank you for attending the Association of Attorney-Mediators Advanced Attorney-Mediator 
Training on 9/11/2020. Please complete this form and submit it at the end of the meeting. 
Your evaluation and comments are important, as they provide valuable guidance for the 
development and improvement of future AAM seminars.  Thank you. 
 
Please use the scale below to rate the usefulness of topic, quality of any materials and 
effectiveness of the presenter. Mark your response on the scale provided for each question. 
 
         1          2         3             4               5 
     POOR   AVERAGE  GOOD  VERY GOOD   EXCEPTIONAL

Session 1: 8:45-9:45
Facilitation vs. Evaluation... The Fine Lines We Tread 
Jerry Diekemper, St. Louis, MO

1 2 3 4 5

Please rate the usefulness of topic, quality of any materials and effectiveness of 
the presenter. 
   1             2             3               4                     5 
POOR   AVERAGE  GOOD  VERY GOOD   EXCEPTIONAL

1.

Comments2.
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This content is created by the owner of the form. The data you submit will be sent to the form owner. Never give out
your password.

Powered by Microsoft Forms | Privacy and cookies | Terms of use

Enter your answer

Next
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Advanced Attorney-Mediator Training: 
Remote But Together 
Evaluation Form
Thank you for attending the Association of Attorney-Mediators Advanced Attorney-Mediator 
Training on 9/11/2020. Please complete this form and submit it at the end of the meeting. 
Your evaluation and comments are important, as they provide valuable guidance for the 
development and improvement of future AAM seminars.  Thank you. 
 
Please use the scale below to rate the usefulness of topic, quality of any materials and 
effectiveness of the presenter. Mark your response on the scale provided for each question. 
 
         1          2         3             4               5 
     POOR   AVERAGE  GOOD  VERY GOOD   EXCEPTIONAL

Session 2: 9:45-10:45am 
Boundaries! Boundaries! A Discussion of Ethical Considerations for Mediators 
Karen Washington, Dallas, TX

1 2 3 4 5

Please rate the usefulness of topic, quality of any materials and effectiveness of 
the presenter. 
   1             2             3               4                     5 
POOR   AVERAGE  GOOD  VERY GOOD   EXCEPTIONAL

3.

Comments4.
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This content is created by the owner of the form. The data you submit will be sent to the form owner. Never give out
your password.

Powered by Microsoft Forms | Privacy and cookies | Terms of use

Enter your answer

Back Next
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Advanced Attorney-Mediator Training: 
Remote But Together 
Evaluation Form
Thank you for attending the Association of Attorney-Mediators Advanced Attorney-Mediator 
Training on 9/11/2020. Please complete this form and submit it at the end of the meeting. 
Your evaluation and comments are important, as they provide valuable guidance for the 
development and improvement of future AAM seminars.  Thank you. 
 
Please use the scale below to rate the usefulness of topic, quality of any materials and 
effectiveness of the presenter. Mark your response on the scale provided for each question. 
 
         1          2         3             4               5 
     POOR   AVERAGE  GOOD  VERY GOOD   EXCEPTIONAL

Session 3 11:00-12:00
Zoom Mediations: the ABCs of this Essential Tool for Today's Mediator 
Frank Neuner, St. Louis, MO

1 2 3 4 5

Please rate the usefulness of topic, quality of any materials and effectiveness of 
the presenter. 
   1             2             3               4                     5 
POOR   AVERAGE  GOOD  VERY GOOD   EXCEPTIONAL

5.

Comments6.
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This content is created by the owner of the form. The data you submit will be sent to the form owner. Never give out
your password.

Powered by Microsoft Forms | Privacy and cookies | Terms of use

Enter your answer

Back Next
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Advanced Attorney-Mediator Training: 
Remote But Together 
Evaluation Form
Thank you for attending the Association of Attorney-Mediators Advanced Attorney-Mediator 
Training on 9/11/2020. Please complete this form and submit it at the end of the meeting. 
Your evaluation and comments are important, as they provide valuable guidance for the 
development and improvement of future AAM seminars.  Thank you. 
 
Please use the scale below to rate the usefulness of topic, quality of any materials and 
effectiveness of the presenter. Mark your response on the scale provided for each question. 
 
         1          2         3             4               5 
     POOR   AVERAGE  GOOD  VERY GOOD   EXCEPTIONAL

Session 4: 1:00-2:30
An Introduction to Early Dispute Resolution: Fairly and Ethically Resolving Disputes 30 Days From 
Inception 
Michael Hawash, Houston, TX 
Peter Silverman, Toledo, OH

1 2 3 4 5

Please rate the usefulness of topic, quality of any materials and effectiveness of 
the session.  
   1             2             3               4                     5 
POOR   AVERAGE  GOOD  VERY GOOD   EXCEPTIONAL 
 
Session Rating

7.

Session Comments8. Page 162
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Enter your answer

1 2 3 4 5

Please rate the usefulness of topic, quality of any materials and effectiveness of 
the presenter.  
   1             2             3               4                     5 
POOR   AVERAGE  GOOD  VERY GOOD   EXCEPTIONAL 
 
Co-Presenter Michael Hawash

9.

Co-Presenter Michael Hawash Comments10.

Enter your answer

1 2 3 4 5

Please rate the usefulness of topic, quality of any materials and effectiveness of 
the presenter.  
   1             2             3               4                     5 
POOR   AVERAGE  GOOD  VERY GOOD   EXCEPTIONAL 
 
Co-Presenter Peter Silverman

11.

Co-Presenter Peter Silverman Comments12.
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This content is created by the owner of the form. The data you submit will be sent to the form owner. Never give out
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Enter your answer
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Advanced Attorney-Mediator Training: 
Remote But Together 
Evaluation Form
Thank you for attending the Association of Attorney-Mediators Advanced Attorney-Mediator 
Training on 9/11/2020. Please complete this form and submit it at the end of the meeting. 
Your evaluation and comments are important, as they provide valuable guidance for the 
development and improvement of future AAM seminars.  Thank you. 
 
Please use the scale below to rate the usefulness of topic, quality of any materials and 
effectiveness of the presenter. Mark your response on the scale provided for each question. 
 
         1          2         3             4               5 
     POOR   AVERAGE  GOOD  VERY GOOD   EXCEPTIONAL

Session 5: 2:40-3:40pm
Avoid Bias: How to Maintain Your Status as an Impartial Mediator During Times of Racial, Cultural 
and Social Strife 
Lisbeth Bulmash, Dallas, TX 
Sharmeen Ladhani, Dallas, TX

1 2 3 4 5

Please rate the usefulness of topic, quality of any materials and effectiveness of 
the session.  
   1             2             3               4                     5 
POOR   AVERAGE  GOOD  VERY GOOD   EXCEPTIONAL 
 
Session Rating

13.
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Enter your answer

1 2 3 4 5

Please rate the usefulness of topic, quality of any materials and effectiveness of 
the presenter.  
   1             2             3               4                     5 
POOR   AVERAGE  GOOD  VERY GOOD   EXCEPTIONAL 
 
Co-Presenter Lisbeth Bulmash

15.

Co-Presenter Lisbeth Bulmash Comments16.

Enter your answer

1 2 3 4 5

Please rate the usefulness of topic, quality of any materials and effectiveness of 
the presenter.  
   1             2             3               4                     5 
POOR   AVERAGE  GOOD  VERY GOOD   EXCEPTIONAL 
 
Co-Presenter Sharmeen Ladhani

17.

Co-Presenter Sharmeen Ladhani Comments18.
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Advanced Attorney-Mediator Training: 
Remote But Together 
Evaluation Form
Thank you for attending the Association of Attorney-Mediators Advanced Attorney-Mediator 
Training on 9/11/2020. Please complete this form and submit it at the end of the meeting. 
Your evaluation and comments are important, as they provide valuable guidance for the 
development and improvement of future AAM seminars.  Thank you. 
 
Please use the scale below to rate the usefulness of topic, quality of any materials and 
effectiveness of the presenter. Mark your response on the scale provided for each question. 
 
         1          2         3             4               5 
     POOR   AVERAGE  GOOD  VERY GOOD   EXCEPTIONAL

Overall Comments

What were the most positive aspects of attending the Advanced Attorney-
Mediators Training: Remote but Together?

19.

Enter your answer

Were there any sessions you found not to be useful to you as a participant? If 
so, which one(s)?

20.

Enter your answer
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What other topics would you like to see covered in future programs offered by 
the Association of Attorney-Mediators?

21.

Enter your answer

General comments, suggestions and observations:22.

Enter your answer

Have you attended an AAM training prior to this one?23.

Yes

No

Have you attended other online CLE programs this year?24.

Yes

No

If you are NOT an AAM Member, please share how you learned about our 
training:

25.

Email

AAM Member / Word of Mouth
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